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March 20, 1995

Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

Hubbard Bell appeals fromthe district court's denial of his
second notion to vacate, to set aside, or to correct his sentence
under 28 U. S.C. 8 2255. Finding no reversible error in the

district court's determnation, we affirm

BACKGROUND

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



On May 17, 1989, Bell was convicted in a jury trial on one
count of conspiracy to possess and distribute cocaine in
violation of 21 U . S.C. 8 846, and on one count of possession of
cocai ne base wth intent to distribute in violation of 21 U S. C

841(a)(1l). He sentenced, inter alia, to 360 nonths for each

count, with the terns to be served concurrently. Bel
subsequently initiated a direct appeal to this court which was
unsuccessful. Wile his direct appeal was pending, Bell sought
to vacate, to correct, or to set aside his sentence under 28
US C 8 2255. In his claim Bell argued that there was

i nsufficient evidence to support his conviction, that his
sentence was excessive and i nproperly enhanced under the career
of fender provisions of 8 4B1.2 of the Sentencing QGuidelines, and
that his counsel was ineffective for failing to call certain

w tnesses and for failing to appeal the length of his sentence
and the use of the enhancenent provisions in conputing the
sentence. The district court denied Bell's clainms, and we
affirmed. Bell, for the second tine, challenged his sentence
under 28 U.S.C. 8 2255 in the district court, and that court

again rejected Bell's contentions. Bell once again appeals.

1. STANDARD COF REVI EW
It is well settled that, "[t]he decision whether to dismss
a notion for abuse of the section 2255 proceedings is conmtted

to the sound discretion of the district court."” United States v.




Flores, 981 F.2d 231, 234 (5th Gr. 1993). Accordingly, "[wWe

review such a decision only for abuse of discretion.” |[d.

I11. DI SCUSSI ON

Two consi derations guide the analysis of a second coll ateral
chall enge to conviction under 8§ 2255. The first is enbodied in
the Rul es Governing Section 2255 Proceedings, and it provides, in
part, that:

A second or successive notion may be dismssed if the

judge finds that it fails to allege new or different

grounds for relief and the prior determ nation was on

the nmerits or, if new and different grounds are all eged

the judge finds the failure to of the novant to assert

those grounds in a prior notion constituted an abuse of

t he procedure governed by these rules.
Rul e 9(b), Rules Governing Section 2255 Proceedings in the United

States District Court; see also Flores, 981 F.2d at 234 & n. 3

(di scussing and quoting the rule).
The second consideration stens fromthe Suprenme Court's

decision in Md eskey v. Zant, 499 U S. 467 (1991), and it nore

explicitly addresses clains not raised in the first § 2255

attack. We applied McC eskey's rule to §8 2255 cases in Flores,
noting that we generally will not hear clains raised for the
first time in a second or later 8§ 2255 notion. W also descri bed
an exception, however, stating that if a petitioner "can show
cause for failing to raise the clains earlier, and prejudice from
the errors of which he conplains, the notion is not subject to

di sm ssal . " Fl ores, 981 F.2d at 235.



In the instant case, Bell did not raise all of his current
contentions in his first 8§ 2255 notion. Accordingly, we address
themonly if he shows that there was cause for his failure to
rai se those clains, and if he denonstrates that he suffered
actual prejudice fromthe alleged errors included in those

cl ai ms. Fl ores, 981 F.2d at 235; see also Mcd eskey, 499 U. S. at

494-96 (describing the cause and prejudice standard for a

di sm ssal for abuse of the wit). The cause prong of this test
requires the petitioner to show that "sone objective factor
external to his defense prevented himfromraising the claimin

his initial nmotion." Flores, 981 F.2d at 235; accord Md eskey,

499 U. S. at 493; Murray v. Carrier, 477 U. S. 478, 488 (1986);

Cuevas v. Collins, 932 F.2d 1078, 1083 (5th Gr. 1991). 1In

Mcd eskey, the Suprene Court described external objective causes,
listing "interference by officials that nakes conpliance with .

procedural rules inpracticable"; "a showi ng that the factual or
| egal basis for a claimwas not reasonably available to counsel™
and "constitutionally ineffective assistance of counsel."

MO eskey 499 U. S. at 493-94; accord Cuevas, 932 F.2d at 1082.

In his first 8§ 2255 petition, Bell did not assert his
current clains regarding a faulty superseding indictnent, a
failure to receive notice of the governnment's intention to seek
sent enci ng enhancenent based on prior convictions, and a w ongful
denial of the application of good tine and parole laws. In his
reply brief, Bell attenpts to explain why he did not raise these

clains, stating that:



cause for failing to raise the issue previously stens
fromineffective assistance of counsel. In relation to
the ground contesting the validity of a conviction on
an indictnent not presented to the full Gand Jury,
counsel informed [Bell] that the issue would be raised
in [Bell's] direct appeal. Counsel failed to raise the
i ssue on direct appeal. Because both the initial Sec.
2255 and the direct appeal were submtted at
approximately the sane tinme counsel's failure caused
the issue to be omtted.

Sinply, this is not an acceptable explanation of Bell's failure
to raise these clains in his original § 2255 acti on.

Al t hough ineffective assistance of counsel is cause for
failure to raise a claim in the instant case, counsel's alleged
i neffectiveness was on the direct appeal and may have led to the
om ssion of the issue in that appeal. Such supposed
i neffectiveness, however, does not explain why Bell failed to

raise all of his clains in his first collateral 8 2255 attack

In his original habeas petition, Bell raised issues that were not
included in the appeal filed by his counsel, and Bell also
clained that his counsel was ineffective at trial and on appeal .?
Bell filed the first 8§ 2255 petition hinself and any om ssions in
that petition were his responsibility; the district court's
dismssal of the clains that Bell sinply failed to assert was not

an abuse of discretion.?

! Bell clearly knew how to discern his counsel's
effectiveness-- he filed a pro se supplenental brief to his
direct appeal in which he raised additional issues not addressed
by his attorney.

2 The fact that Bell was proceeding pro se in his original
§ 2255 notion does not excuse his failure to include all of his
clains. As we have noted, "Md eskey draws no distinction
between pro se petitioners and those represented by counsel."
Saahir v. Collins, 956 F.2d 115, 118 (5th Gr. 1992); accord
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Under the rule of Mcd eskey, "[i]f petitioner cannot show
cause, the failure to raise the claimin an earlier petition may
nonet hel ess be excused if he . . . can show that a fundanental
m scarriage of justice would result froma failure to entertain

the claim" Md eskey, 499 U. S. at 494; accord Flores, 981 F.2d

at 236; Cuevas, 932 F.2d at 1082. To show a fundanent al

m scarriage of justice, a petitioner nust allege that a
"constitutional violation has probably resulted in the conviction
of one who is actually innocent." Cuevas, 932 F.2d at 1083
(quoting Murray v. Carrier, 477 U S. 478, 495 (1986)).

In the instant case, Bell does not assert that he was
convicted of a crinme of which he is innocent. Instead, he nerely
chal  enges his sentence. Sinply put, such a challenge to a
sentence "does not fit within the narrow category of section 2255
proceedi ngs which inplicate a fundanental m scarriage of justice

." Flores, 981 F.2d at 236. Accordingly, the district
court did not err in dismssing Bell's clains.

Two of Bell's clains nust be addressed separately. First,
Bell contends that after his sentence was inposed, the | aw
surrounding 8 4B1.1 of the sentencing guidelines was clarified by

our decision in United States v. Bellazerius, 24 F.3d 698 (5th

Cr.), cert. denied, 115 S. C. 375 (1994). 1In Bellazerius, we

held that the conspiracy to commt controlled substance offenses

Flores, 981 F.2d at 236 n.8. Accordingly, pro se status is not
an objective external factor constituting cause for failure to
raise an issue in a 8§ 2255 notion. Saahir, 956 F.2d at 118.
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was not within the anbit of § 4B1.1 and could not be used "as a
trigger for career offender enhancenent.” 1d. at 700-01.
In the instant case, however, we need not determ ne whet her

our decision in Bellazerius constitutes an interveni ng change and

therefore is cause entitling Bell to raise this challenge in a
second habeas proceedi ng because Bell can show no prejudice from
the change in the law. Bell was convicted and sentenced for
conspiracy as well as for possession with intent to distribute.
Each sentence was for 360 nonths, and the sentences are to be
served concurrently. As discussed below, there is no question
that Bell was subject to 360 nonths inprisonnent for the
possession with intent to distribute conviction. Thus, even if
his sentence for the conspiracy were reduced, Bell would still be
required to serve 360 nonths for the possession conviction.
Because he woul d serve the sane anount of jail tinme even if he
were to prevail in his challenge to enhancenent on his conspiracy
conviction, Bell shows no prejudice fromhis alleged error.
Accordingly the district court did not err in dismssing this
claim

Second, Bell alleges that an intervening "clarification of
the I aw' excuses his failure to bring another of his current
clains in his first habeas petition. Specifically Bell points to
anmendnents to the sentencing guidelines effective on Novenber 1

1989, and to our holding in United States v. Gaitan, 954 F. 2d

1005 (5th Gr. 1992), to support his claimthat the | aw has been

clarified since his first habeas claim Consequently, according



to Bell, his sentence should not have been enhanced under the
career offender provisions of 8 4B1.2(2) for his prior conviction
for sinple possession.

As the district court noted, the anmendnent to the sentencing
gui deli nes on which Bell prem ses his argunent went into effect
on Novenber 1, 1989 -- over one nonth before Bell filed his first
habeas petition. Thus, Bell could have raised the issue in that
first petition. Bell also contends, however, that our decision
in Gaitan, which was handed down after his first petition for
habeas relief, constitutes an intervening change in the |aw
entitling himto raise his claimfor the first tine in this
pr oceedi ng.

| rrespective of the cause elenent of his claim Bell again
fails to show prejudice. Bell was convicted under 21 U S.C. 8§
841(b) (1) (A), which provided a punishnent of "a term of
i nprisonment which may not be | ess than 10 years or nore than
life." 21 U S.C. 8§ 841(b)(1)(A). Bell was sentenced to 360
mont hs inprisonnment, a termwell within the range of the statute
under which he was convicted, as well as within the applicable
sentenci ng gui delines range for his conviction, notw thstanding
the career offender enhancenents. Bell sinply has failed to
denonstrate that the application of the sentencing guidelines
caused himprejudice in his sentencing. Because Bell fails to
denonstrate prejudice through a m sapplication of the sentencing
guidelines, the district court did not err in dismssing the

claimin Bell's second col |l ateral chall enge.



V. CONCLUSI ON
For the foregoing reasons, the decision of the district

court 1s AFFI RVED



