UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10575

ROGER KRCEKER and LO S KRCEKER
Pl ai ntiffs-Appellees,
vVer sus

ROBERT E. SHATTUCK
and ABRAHAM MENI' S, a/k/a RAM MEN S,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CVv-1610-T1)

(May 15, 1995)
Before LAY, !, DUHE, and DeMOSS, Circuit Judges.
PER CURI AM 2
Robert E. Shattuck and Abraham Meni s appeal fromthe district
court's grant of sunmary judgnent in favor of Roger and Lois
Kroeker. The court found that Shattuck and Menis breached their

guaranty obligations with respect to two real estate l|lien notes

' Circuit Judge of the Eighth Circuit, sitting by
desi gnation

2Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that rule, the Court has determ ned that this opinion
shoul d not be publi shed.
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(the THI notes) executed by T.H 1., Inc. (TH) in partial paynent
for its 1988 purchase of a notel owned by the Kroekers. Shattuck
and Menis are the principals of TH. They claim the court
m sconstrued their guaranty obligations. They also claimthe court
erred in inposing liability on them when the damages the Kroekers
suffered were incurred long after the Kroekers had fully assigned
their interest in the debt Shattuck and Menis had guaranteed. W

affirmthe judgnent of the district court.

BACKGROUND

When t he Kroekers purchased the Best Western Motel in Tenple,
Texas, they executed two real estate |ien notes (the Kroeker notes)
in favor of the Texas Anerican Bank (the Bank) to finance the
acquisition. On Novenber 4, 1988, the Kroekers sold the notel to
THI, which took title subject to the Bank's |ien on the notel.

In partial paynent, TH executed notes payable to the Kroekers
(the THI notes), in the original princi pal bal ances of
$1,113,878. 64 and $92, 138. 66, the same as the bal ances then due on
t he Kroeker notes. Together, the two TH notes required TH to pay
$13,075. 00 per nmonth to the Kroekers, an anount that would satisfy
t he Kroekers' obligation to the Bank under the Kroeker notes. The
TH notes stated that

Maker [THI] is taking title to the Mrtgaged Prem ses

[the notel] subject to but in no wise assum ng the Prior

Notes [the Kroeker notes]. Maker agrees to conply with

the terns and provi sions of the Prior Notes and t he Deeds

of Trust securing sane . . . other than the obligation to

make paynents as the sanme shall becone due pursuant to

the Prior Notes, which Payee [the Kroekers] by acceptance

of this Note agrees to nake.
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Shattuck and Meni s al so executed a guaranty agreenent in favor
of the Kroekers. The guaranty prom sed

the pronpt paynent at nmaturity and at all tines
t hereafter, of the Guaranteed | ndebtedness .

1. The term "Q@uaranteed | ndebtedness,"” as used
herein, includes:

(a) Two (2) promssory notes [the THI
not es] .

(b) Interest on any of the indebtedness
described in (a) preceding;

(c) Any and all costs, attorney's fees,
and expenses suffered by Creditor
[the Kr oeker s] by reason of
Borrower's [ TH ' s] def aul t in
paynment on any of the foregoing
i ndebt edness; and

(d) Any renewal or extension of the
i ndebt edness, cost, or expenses
described in (a) through (c)
precedi ng, or any part thereof.

The guaranty al so st at ed:
4. In the event of default by Borrower [THI] in

paynment of the Guaranteed | ndebt edness, or any
part thereof, when such indebtedness becones

due . . . GQuarantor |[Shattuck and Meni s]
shall, after ten (10) days' witten notice

from Creditor [the Kroekers] . . . pay the
anount due thereon to Creditor :

On that sane day, the Kroekers and THI executed a collection
agreenent with the Bank wherein TH agreed to nmake its paynents on
its notes to the Bank i nstead of the Kroekers. The parties renoved
a provision fromthe collection agreenent that, in the event THI
defaulted on its paynents, would have permtted the Kroekers to
make paynments to the Bank in TH's place and then pursue any
remedi es agai nst TH available to the Bank as the hol der of the THI
notes. Also on that day, the Kroekers assigned the TH notes to

the Bank with recourse.



On Novenber 15, 1991, the Kroekers placed a $100,000.00
certificate of deposit (CD) wth the Bank, agreeing that the CD was
"to secure a promssory note or notes of even date herewith
executed by Debtor [the Kroekers] and nmade payable to Bank and al
ot her indebtedness and liabilities of all kinds of Debtor to Bank

whet her now existing or hereafter arising . . . ." By the
terms of the security agreenent, the CD was thus clearly security
for the Kroeker notes. The Kroekers aver the Bank required the CD
as security for the sale of the notel to TH in the event THI
defaulted on its notes and thereby cause the Kroekers to default on
their notes. Shattuck and Menis admt they were aware of this
requi renent.

In 1991, the Bank failed and FAMCO Services, Inc. (FAMCO
acquired its security interests. About that tinme, TH ceased
maki ng paynents on its notes to either the Bank or FAMCO  Shatt uck
and Menis nade no paynents under the guaranty to either the
Kroekers, the Bank, or FAMCO I n Decenmber 1991, FAMCO sei zed
Kr oekers' $100,000 CD and offset it against the bal ance due under
t he Kroeker notes. In February 1992, FAMCO foreclosed on its
security interests in the notel. In Novenber 1992, Shattuck
acquired the TH notes.

The Kroekers sued Shattuck and Menis to recover their deposit.
The district court granted the Kroekers' notion for summary
judgnent, finding that Shattuck and Meni s had breached t he guaranty
and damaged the Kroekers. The court awarded the Kroekers

rei moursenent on the CD, pre-judgnent interest, and attorney's
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fees.® The court denied the appellants' notion for a new trial.
W review a district court's grant of sunmary judgnent de

novo, applying the sanme standards as the |lower court. Resolution

Trust Corp. v. Mrshall, 939 F.2d 274, 276 (5th Gr. 1991).

THE GUARANTY

Guaranty agreenents are strictly construed. See Reece V.

First State Bank of Denton, 566 S.W2d 296, 297 (Tex. 1978).% The

guaranty executed by Shattuck and Menis expressly provides that
upon default pronpt paynent will be nmade of the "Quaranteed
| ndebt edness. " Shattuck and Menis argue they only guaranteed the
Kroekers for any |osses and danmages they mght incur if THI
defaulted on its notes. They observe that the "Q@uaranteed
| ndebt edness” as defined in the guaranty does not nention the
Kroekers' CD. They insist they did not guarantee the Kroeker notes
or the Kroekers' indebtedness to the Bank.

In addition, Shattuck and Menis argue that the anendnent to
the collection agreenent is highly significant. They claim the
parties agreed to delete the "wap-around" provision and thereby
limted the guarantors' liability. Wth a wap-around provision,

t he Kroekers woul d have been abl e to nmake paynents and then charge

3The district court reduced the attorney hours from 155
clainmed to 50 because the court found only 50 hours were
necessary to achieve the result reached. The court al so set
specific attorneys' fees to be paid on appellate review. The
parties do not contest this part of the judgnent.

“The guaranty agreenent states that it "shall be construed
according to the laws of the State of Texas."
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t he paynents against the THI notes. Wthout such a provision, the
Kroekers coul d not place charges agai nst the notes.

The guaranty promsed to pay the THI notes. The TH notes
stated that "Maker [THI] is taking title to the Mdrtgaged Prem ses
subject to but in no wse assumng the Prior Notes." Shattuck and
Meni s believe this | anguage shoul d be construed as sim | ar | anguage

was construed in Lyons v. Mntgonery, 701 S.W2d 641, 643 (Tex.

1985). In Lyons, the court held the seller responsible for paynment
of the prior indebtedness where the contract stated "Buyer shal

perform and observe all of the obligations, covenants, conditions
and stipul ations of the part of the Borrower to be perfornmed in the

sai d Deed of Trust, excepting the covenant for the payment of the

note secured thereby." 1d. (enphasis added in the opinion).

The court found Shattuck and Menis |iable under clause (c) of
the definition of Guaranteed I ndebtedness -- "[a]lny and all costs,
attorney's fees, and expenses suffered by Creditor [the Kroekers]
by reason of Borrower's [THI] default in paynment of any of the
foregoi ng i ndebt edness [the TH notes and interest on them ." The
appel l ants contend this was error. According to appellants, when
read together the THI notes, guaranty, and collection agreenent
indicate the parties clearly intended tolimt the liability of the
guarantors to the TH notes and any expense associated wth
collecting those notes. The Kroekers |lost their CD because they
did not pay their indebtedness to the Bank, not because THI
defaulted on its paynents.

The Kroekers claim the TH notes were wap-around junior
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pur chase-noney | i ens subordi nate to the Kroeker notes and we agree.
W reject appellants' argunent to the contrary because the THI
notes state that they are "All-Inclusive Waparound real estate

lien note[s]," and because the coll ection agreenent al so descri bed
the notes as "wrap-around.”

The district court found the plain neaning of the | anguage in
clause (c) of the guaranty, "any and all costs, attorney's fees,
and expenses," entitles the Kroekers to recover for any expense
they suffered in consequence of THI's default on its notes.®> W
agree with the court that FAMCO s sei zure of the CD was an expense
the Kroekers suffered as a result of THI's default. Neither the
nmodi fication of the collection agreenent nor the |anguage in the
TH notes limts the guarantors' obligations under their guaranty
when these docunents are understood in light of the entire
transaction, which included not only the agreenents between
guarantors and the Kroekers, but also the security agreenent

bet ween t he Kroekers and the Bank which was an integral part of the

conveyance of the notel.

OMERSH P OF THE THI NOTES
The basis of the appellants' second argunent is that the
Kroekers did not assign the guaranty to the Bank, only the THI

not es. Al t hough the Kroekers assigned the TH notes with ful

e find Lyons i napposite because it involved a contract for
purchase and sale, not an absolute guarantee. |In Lyons, the
seller did not disclose to the buyer facts essential to an
accurate understandi ng of the obligations the buyer was assum ng
under the contract.
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recourse, neither the Bank nor FAMCO has sought recourse agai nst
them The Kroekers did not assign the guaranty, but the guaranty
does not becone relevant until recourse is sought against the
Kroekers. The guaranty defines the "Creditor” as the owner of the
TH notes. Because the Kroekers are not the owners of the TH
notes, the appellants argue that the Kroekers are not the
"Creditor” and cannot bring an action on the guaranty. See

Resolution Trust Corp. v. WMrshall, 939 F.2d 274, 276 (5th Gr.

1991).

This argunent fails because it confuses THI's obligations
under the THI notes with Shattuck's and Menis's obligations under
the guaranty. This argunent would have the guaranty becone
worthless in the Kroekers' hands on the very day it was witten
because t he Kroekers assigned the THI notes on that day. The sixth
par agraph of the guaranty states that the rights and benefits under
it my be transferred with a transfer of the guaranteed
i ndebt edness, but not that those rights and benefits nust be
transferred at such a tine. Clearly then, the guaranty
contenplated that the Kroekers would remain the "Creditor" under
the guaranty until such tinme as they transferred the guaranty to
another. W conclude that once TH defaulted on its paynents on
the TH notes, Shattuck and Menis becane |iable to the Kroekers for
"any and all costs, attorney's fees, and expenses" they incurred as

a result.



FORESEEABLE DAMAGES
Shattuck and Menis contend the damages the Kroekers suffered
fromthe loss of the CD were "too renote, uncertain, conjectural,
specul ative or contingent"” to constitute conpensabl e damages under

Texas conmmon |aw. Meyers v. Mody, 693 F.2d 1196, 1214 (5th Gr.

1982), cert. denied, 464 U S. 920 (1983). They claimthey had no

way of anticipating the Kroekers would pl edge the CD. The Kroekers
did not nmake the pledge until Novenber 15, 1988, el even days after
the agreenents between Shattuck, Menis, and the Kroekers were
execut ed.

W find the seizure of the CD was a direct, foreseeable
consequence of the breach of the guaranty. The record indicates
Shattuck and Menis knew of the connection between the sale of the
nmotel and the deposit. Even if Shattuck and Menis did not know the
specific way in which TH 's default woul d damage t he Kroekers, they
knew very well of the risk that their own default would cause the
Kroekers to default under the Kroeker notes.

We conclude the district court did not err in granting the
summary judgnent.

JUDGVENT AFFI RMED



