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Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Sylvia M Al onzo appeal s the district court's dism ssal of her

cl ai ns agai nst the Federal Deposit |nsurance Corporation ("FDIC')?

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.

1 The FDIC is the receiver for First Cty, Texas, pursuant to the
Fi nancial Institutions Reform Recovery, and Enforcenment Act of 1989, Pub. L. No.
101-73, 103 Stat. 183 (codified as anended in scattered sections of 12 U S.C.)
("FI RREA").



for lack of subject matter jurisdiction. W reverse.
I

Prior to its failure, First Cty sued Alonzo to recover the
deficiency on a defaulted car | oan. Al onzo counterclai ned on
various state-law grounds. Shortly after trial had comrenced, the
Texas St ate Banki ng Comm ssioner declared First Gty insolvent and
appoi nted the FDIC as receiver. Approximately six nonths |ater,
the county court entered a take nothing judgnent against both
parties. Alonzo appealed to the state court of appeals.

Wil e the appeal was pending, the FDI C noved to substitute
itself for First Cty. Instead of filing its own brief in the
state appeals court, however, the FDIC renoved the action to the
District Court for the Northern District of Texas.? Al onzo noved
to remand,® and the FDIC noved to dismss for l|ack of subject
matter jurisdiction under Rule 12(b)(1)4 asserting that Al onzo had
failed to file an adm nistrative claimbefore the date barring such
clains. The district court denied the notion to remand and grant ed
t he di sm ssal

Al onzo appeals, arguing alternatively that: 1) because the
state-court action preceded the FDI C s appoi nt nent as recei ver, the

district court continues to have jurisdiction under FlIRREA;, or 2)

2 12 U.S. C. 8 1819(b)(2)(B) (Supp. V 1993) provides that the FD C "may
remove any action, suit, or proceeding froma State court to the appropriate
United States district court.”

8 Al onzo actually filed an Objection and Response to the renoval, and

the court treated this as a nmotion for renand.

4 Rul e 12(b) (1) provides that a party may nove to dismss for "lack of
subject matter jurisdiction." Fed. R Cv. P. 12(b)(1).
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the FDOC failed to give Alonzo proper notice of the clains process,
t hereby exenpting her fromthe clains bar.

I

A

Al onzo contends that the district court erred in dismssing
her claimfor |ack of subject matter jurisdiction. W review Rule
12(b) (1) dism ssals de novo. Watley v. RTC, 32 F. 3d 905, 907 (5th
Cir. 1994); Carney v. RTC, 19 F.3d 950, 954 (5th Cir. 1994).

FI RREA provides for the disposition of clainms against the
receiver of afailed institution. 12 U S. C. 8§ 1821 (Supp. V 1993).
FI RREA' s schene incl udes a conprehensive process through which the
recei ver can review and handle clains admnistratively. Id. Once
this adm nistrative process commences, it becones exclusive, and
claimants nust conply wth its requirenents. See id.
§ 1821(d) (13)(D) (preventing court jurisdiction over clains subject
to the adm nistrative process). Cl aimants mnust present their
clains to the receiver and exhaust their adm nistrative renedies
before resorting to the courts. 1d. The receiver also has duties
under the adm nistrative process, nanely to publish notices of the
receivership and the clainms bar date and to provide individua
notice to known claimants. Id. 8§ 1821(d)(3)(B)

When clains against the institution arise after the
institution fails and a receiver has been appointed, the
adm ni strative process is always exclusive. See Mliezer v. RTC,
952 F.2d 879, 882 (5th Cr. 1992) ("FIRREA contains no provision

granting federal jurisdiction to clains filed after a receiver is
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appoi nted but before adm nistrative exhaustion."). Wen the claim
arises before the institution's failure and the appointnent of a
receiver, however, FIRREA requires the receiver to initiate
explicitly the admnistrative process if that is the course the
recei ver prefers. In the recent case of Whatley v. RTC ® this
Court explained the proper nechanism by which the receiver
initiates the admnistrative process for prereceivership clains.
In Whatl ey, plaintiffs had initiated a state-court action prior to
the financial institution's failure and the appoi nt nent of the RTC
as receiver. RTCdid not notify the plaintiffs of the bar date for
their clainms, waited until after the bar date had passed, and then
moved to dismss their clains. The district court granted the
dismssal. 32 F.3d at 907.

W reversed, stating: "Because subject matter jurisdictionis
tested at the filing of the conplaint, district courts presiding
over actions properly filed prior to the appoi ntnent of a receiver
continue to be vested with jurisdiction.” |Id. Further, we held
that whether the clains would be disposed of adm nistratively or
t hrough the pending state action depended on whether the RTC had
exercised its option to stay the state-court proceedings and
proceed adm nistratively. 1d. at 908 ("[Prereceivership] clains,
based on valid federal jurisdiction when filed, may be affected

only through the stay provision detailed in paragraph

5 32 F.3d 905 (5th Gir. 1994).
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(12) (A (ii).").°® We further held that the district court
continues to have jurisdiction regardless of whether a stay was
requested.’

Rather, if the receiver requests a stay, the court wll

defer action tenporarily. If the receiver does not

request a stay, the judicial action wll routinely

proceed. . . . Congress has given the receiver the
option to either request a stay, and proceed
admnistratively . . . , or forego the privilege of
requesting a stay and thus proceed judicially.
| d. Because the RTC had not requested a stay, we deened the RTCto
have decided to proceed judicially in the state-court action. |d.
at 910.

Al onzo argues that, because the FDIC did not opt to stay the
state-court appeal, Wuatley requires that the FD C nust proceed
judicially and cannot bar her claim W agree. The FDI C did not
request a stay within the statutory period.® Accordingly, we deem

the FDIC to have chosen the judicial route.?®

6 Section 1821(d)(12)(A)(ii) provides that the receiver "may request
astay . . . in any judicial action or proceeding to which such institution is
or becones a party."

! 32 F.3d at 908 ("Neither a request for a stay nor the failure to
request a stay deprives the district court of jurisdiction."); see al so Carney,
19 F.3d at 955 ("FIRREA creates a ~schene under which courts will retain

jurisdiction over pending |awsuits))suspending, rather than dismssing, the
suits))subject to a stay of proceedings as nmay be appropriate to permt
exhaustion of the administrative reviewprocess as it pertains to the underlying
claims."" (quoting Marquis v. FDIC, 965 F.2d 1148, 1154 (1st Gr. 1992)).

8 See Whatl ey, 32 F.3d at 908 ("Should the receiver choose to proceed
admnistratively, it must request the stay within 90 days of its appointnment;
thereafter no stay may be sought and the judicial actionis to proceed."). The
FDI C was appointed as receiver for First Cty on Cctober 30, 1992, and should
have requested a stay of the state-court proceedings by January 28, 1993.
Instead, the state trial continued, and judgnent was entered on February 19,
1993.

9 Requiring the FDIC to choose its path is consistent with our
requi renent that clainmants nake the same choice. See Carney, 19 F.3d at 955
("[Qur conclusion that the district court had subject natter jurisdiction over
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B

The FDIC contends that, because it provided notice of the
adm ni strative process to Alonzo,! the adm nistrative process is
excl usive and Whatl ey does not apply.! [If the FDI C had requested
a stay of the judicial proceedings, proper notice m ght have been
di spositive. See Geater Slidell Auto Auction, Inc. v. Anerican
Bank & Trust Co., 32 F.3d 939 (5th Cr. 1994) (requiring validity
or existence of notice to creditor when receiver has requested a
stay). Notice, however, does not becone an issue until and unl ess
the FDI C properly chooses to pursue the adm nistrative process by
seeking a stay. Contrary to the FDIC s proposed construction,
What |l ey applies to any prereceivership claim not nerely those in
which notification was lacking.? The FDIC s exercise of the
clains-notification procedures, evenif sufficient, does not excuse

its failure to avail itself of the proper procedures for initiating

[the plaintiffs'] clains for nonetary danages does not necessarily nean that
[plaintiffs] can assert their admnistrative and judicial remedi es
concurrently.").

10 Alonzo argues that the FDIC s attenpts to give her notice were
deficient under 12 U . S. C. § 1821(d)(3)(B), and that this deficiency exenpts her
fromthe bar date. 1d. 8§ 1821(d)(5)(CO(ii). Because the FDICfailed to opt for
the administrative process by requesting a stay, we do not address the
sufficiency of the FDIC s notice to Al onzo.

1 The FDIC cites to several cases fromother circuits supporting its

position that prereceivership claims should be treated identically to
postreceivership clainms. This Court, however, has expressly di sagreed with t hose
circuits. See Whatley, 32 F.3d at 910 n. 29 ("[We recogni ze that other circuits
are not in accord [with our holding].").

12 "We therefore hold that with regard to actions filed before the
receivership, the receiver may opt either for the judicial route, by allow ng the
action to continue, or it may choose the administrative process, by noving for
a stay within 90 days of its appointnent." 32 F.3d at 910; see also id. (Duhe,
J., concurring) (explaining that failure of notice was an alternate ground for
reversal).
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the administrative process.®
1]
For the forgoing reasons, we REVERSE and REMAND to the
district court for further proceedings consistent with this

opi nion. 14

13 In this case, the FDIC not only failed to seek a stay, it did not

even nove to substitute itself for First Gty until after the bar date for the
claims process had passed. The bar date for filing adm nistrative clainms was
February 1, 1993. The FDIC did not nove for substitution until August 23, 1993,
six nonths after the trial court had rendered judgnment. Consequently, Alonzo
reasonably bel i eved that her state-court appeal was properly continuing, and the
FDI C s delay i n substitution smacks of the sort of "sandbaggi ng" Watl ey i nt ended
to correct. See Wiatley, 32 F.3d at 908 ("There is an added odi ous di nensi on
when the receiver, with full know edge of the pending | awsuit, foregoes a request
for a stay and waits until the tinme for the admnistrative clainms process has
expired to appear in court requesting dismssal because of the plaintiff's
supposed failure to exhaust administrative renedies."); id. at 909 ("[T]he
pur poses of FI RREA and basic notions of fair play mlitate against the procedure
foll owed by the receiver))awaiting expiration of the tinme allowed for initiating
clainms and then noving to disniss the pending judicial actions.").

14 Al though this case is at the appellate stage, renoval and federa

di sposition of the case remain proper. See In re Myerland Co., 960 F.2d 512,
516, 520 (5th Cr. 1992) (holding that FIRREA authorizes renoval of a state
appel l ate case, and instructing the district court to "take the state court
judgnent as it finds it, prepare the record as required for appeal, and forward
the case to a federal appellate court for review').
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