IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10555
(Summary Cal endar)

SARAH DAI LEY,
Pl ai ntiff-Appellant,

ver sus
JOHNSON & JOHNSON

CONSUMER PRODUCTS, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas, Dallas D vision

(3:93- CV- 473-X)

Sept enber 26, 1996

Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges:
PER CURI AM *

This is an appeal by Plaintiff-Appellant Sarah Dail ey fromthe
district court’s order granting summary judgnent to Defendant-
Appel | ee Johnson & Johnson Consumer Products, Inc. (JJCPI) on her

claim brought under the Age Discrimnation in Enploynent Act

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



(ADEA) . ! As Dailey failed to denonstrate the existence of a
genui ne i ssue of material fact concerning whether JJCPI’'s proffered
nondi scrimnatory reason for firing her was pretextual, we affirm
I
FACTS AND PROCEEDI NGS

One of JJCPI's predecessors hired Dailey in 1982 when she was
42 years old. JJCPI was fornmed in 1989, and Dailey continued to
work as one of the conpany’'s eight part-tinme retail sales
representatives in the Dallas/Fort Worth area until, in 1992, JJCPI
elimnated all but two of those positions and contracted with an
i ndependent broker to perform the sanme duties in a |I|arger
territory. Dailey, age 52, was anong the part-tinme representatives
who JJCPI term nated; the two who were kept on were Louise Gllik,
age 48, and R ta Blanton, age 38.

According to JJCPI, its Southern Region Manager, JimCrotty,
made the final decision about which two of the eight part-tine
representatives would be retained to fill the two remining
positions. He relied in part on the recomendations of Linda
Tiller, the Retail Supervisor, and Ron Lindeman, the District
Manager. Crotty was 42, Lindeman was 52, and Tiller was 40 when
the staffing decision was nade. Crotty purportedly based his

decision on five criteria: (1) willingness to work 24-hours per

129 U S C 8§ 623(a)(1l) (1988)(The ADEA makes it “unl awful
for an enployer ... to discharge any individual ... because of such
i ndi vidual’s age.”)



week; (2) past performance ratings; (3) previous experience and
potential to handle the responsibility of servicing and selling to
di rect-buyi ng accounts; (4) conpany service; and (5) geographic
| ocation to direct-buying accounts in the market.

Wth respect to geography, JIJCPI stated that it needed to fill
one position with a candidate who lived in the western part of the
mar ket and the other position with a candidate who lived in the
eastern part. A third part, the central area of the market, would
continue to be served by 58-year old Paul Boynton, a forner
Regi onal Accounts, District, and Retail Operations Manager who,
after his retirenent, worked part-tinme for JJCPI as a Sales
Consultant on a contract basis. Boynton lives in North Dallas.

Three of the eight existing part-tinme representatives were
automatically elimnated from consideration because they were
unwi I ling to work 24 hours per week. From the five remaining
candi dates, Crotty chose Gallik, who lives in Fort Worth, to fil
the western position and Blanton, who |lives east of Dallas in
Row ett, to fill the eastern position. Like Boynton, Dailey |ives
in North Dall as.

Dai |l ey, who worked 10 years for JJCPI and its predecessors
before the staffing decision was nade, had nore tenure with the
conpany than either Gallik or Blanton. @Gllik had worked only one
year for JJCPI, but she also had significant previous experience
selling directly to custoners on behalf of a consuner packaged
goods manufacturer. Blanton had worked a total of approxinmately 5
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years for JJCPI, including 2% years between 1984 and 1986 for one
of JJCPI’s predecessors and another 2% years as one of JJCPI’s
eight part-tinme representatives, beginning in 1990. |In the three
interim years, she worked as a nerchandiser for a mjor food
manuf act ur er.

A chart was available to Crotty that ranked the part-tinme
representatives according to their nobst recent performance
eval uations, which covered the period fromJuly to Decenber 1991.
Dail ey, Gllik, and Bl anton had been eval uated by El ai ne Bol | ing,
Tiller’ s predecessor as Retail Supervisor. Blanton, with a score
of 98, ranked first out of the five avail abl e candi dates and first
out of the 50 part-tine representatives in the general southern
region. Gllik, with a score of 96, ranked third out of the five
avai | abl e candi dates and seventh in the region. Dailey, wth a
score of 95, ranked fourth out of the five avail abl e candi dates and
el eventh in the region.

Dail ey does not conplain about JJCPI’s decision to retain
Boynton’s services or about its selection of Gllik to fill the
western position. I nstead, she contends that JJCPI should have
sel ected her over Blanton for the final position. Dailey insists
that her performance was better than Blanton’s, that she had nore
rel evant experience, that she had nore tenure with the conpany, and
t hat her geographical |ocation was better suited to JJCPI’s needs.

Therefore, according to Dailey, she was the better candidate for



the job under 4 of the 5 criteria used by JJCPI.?

The district court’s sunmary judgnment opinion® concl uded t hat
Dailey created a fact question regarding the truth of JJCPI’'s
proffered nondi scrimnatory reasons for firing her, but that this

circuit’s holding in Bodenheiner v. PPG | ndustries, Inc.* precluded

Dail ey fromreaching a jury on the basis of pretext alone. Dailey

tinely filed her appeal.

|1
DI SCUSSI ON
A Standard of Revi ew
W review summary judgnents de novo, applying the sane
standard as the district court.® Sunmary judgnment is appropriate
only when no genuine issue as to any material fact exists.® A
di spute about a material fact is “genuine” if the evidence is such

that a reasonable jury could return a verdict for the nonnoving

2 Both Dailey and Blanton satisfied the first criterion
because they were willing to work 24 hours per week.

3 Dailey v. Johnson & Johnson Consuner Products, Inc., 850
F. Supp. 549 (N.D. Tex. 1994).

4 Bodenheinmer v. PPG Industries, Inc., 5 F.3d 955 (5th Cr.
1993). Wile the instant appeal was pendi ng, we considered that
i ssue en banc in Rhodes v. QGuiberson Gl Tools, 75 F.3d 989 (5th
Cr. 1996) (en banc).

5> Bodenheiner, 5 F.3d at 956; Waltman v. Int’'l Paper Co., 875
F.2d 468, 474 (5th Cr. 1989).

6 Fed. R Civ. P. 56(c).



party.’ |In making our determ nation, we nust draw all justifiable
inferences in favor of the nonnbving party.? As this is an
enpl oynent di scrim nati on case, we focus on whet her a genui ne i ssue
of fact exists concerning the defendant’s alleged intentional
di scrimnation against the plaintiff.?®

B. Evi dentiary Franmework

We followthe Suprene Court’s MDonnell Douglas-Burdine Title

VII framework when we review enploynent discrimnation cases
brought under the ADEA. ! The plaintiff bears the initial burden
of proving a prinma facie case of discrimnation by a preponderance
of the evidence. To establish a prima facie case of age
discrimnation, the plaintiff “nust denonstrate that: (1) he was
di scharged; (2) he was qualified for the position; (3) he was
within the protected class at the tinme of the discharge; and (4) he
was either i) replaced by soneone outside the protected class, ii)

repl aced by soneone younger, or iii) otherw se discharged because

7 Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106
S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986); Bodenheiner, 5 F.3d at
956.

8 Anderson, 477 U.S. at 255, 106 S.Ct. at 2513; Bodenhei ner,
5 F.3d at 956.

® LaPierre v. Benson Nissan, Inc., 86 F.3d 444, 447-448 (5th
Cir. 1996); Arnstrong v. City of Dallas, 997 F.2d 62, 65 (5th Cr
1993) .

10 Bodenheiner, 5 F.3d at 957.

11 McDonnell Douqglas Corp. v. Green, 411 U. S. 792, 802, 93
S.C. 1817, 1824, 36 L.Ed.2d 668 (1973).
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of his age.”'? Once established, the plaintiff's prima facie case
rai ses an inference of intentional discrimnation.®® The burden of
production then shifts to the defendant to articulate alegitinmate,
nondi scrim natory reason for the challenged enploynent action.?
| f the defendant conmes forward with adm ssi bl e evi dence of a reason
which, if believed, would support a finding that the chall enged
action was nondiscrimnatory, then the inference raised by the
plaintiff’s prima facie case drops fromthe case.?® The focus then
shifts tothe ultimate questi on whet her the defendant intentionally
di scri m nated against the plaintiff.15
C. The Plaintiff’s Burden

As the parties concede that Dailey established a prim facie
case and that JJCPI rebutted the prima facie case wth evidence of
a legitimte nondiscrimnatory reason, we may proceed directly to
the ultimate question: whether Dail ey presents sufficient evidence
to allow a jury to decide that JJCPI intentionally discrimnated

agai nst her on the basis of her age.

12 Bodenheiner, 5 F.3d at 957.

13 McDonnell Douglas, 411 U S. at 802, 93 S.Ct. at 1824;
LaPierre, 86 F.3d at 448.

14 McDonnell Douglas, 411 U. S. at 802, 93 S.Ct. at 1824;
LaPierre, 86 F.3d at 448.

15 Texas Dept. of Community Affairs v. Burdi ne, 450 U. S. 248,
255 & n. 10, 101 S.C. 1089, 1094-95 & n. 10, 67 L.Ed.2d 207 (1981).

16 St. Mary's Honor Ctr. v. Hicks, 509 U S. 502, 510-11, 113
S.C. 2742, 2749, 125 L. Ed.2d 407 (1993).
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As direct evidence of an enployer’s discrimnatory intent is
rare, a plaintiff alleging enploynent discrimnation may prove his
claimthrough circunstantial evidence.! Furthernore, a plaintiff
may establish circunstantial evidence of intentional discrimnation
by denonstrating that the defendant’s proffered nondi scrimnatory
reason is pretextual.® The plaintiff will survive sunmary j udgnent
if the circunstantial evidence supporting his claimis “such as to
allowa rational factfinder to nake a reasonabl e i nference that age
was a determnative reason for the enploynent decision.”'® In

Rhodes v. GQGuiberson Gl Tools,? we articulated a two-pronged

standard for determ ning whether the plaintiff has satisfied this
bur den:

[A] jury issue will be presented and a plaintiff can
avoi d summary judgnent and judgnent as a matter of lawif
t he evi dence taken as a whole (1) creates a fact issue as
t o whet her each of the enployer’s stated reasons was what
actually notivated the enployer and (2) creates a
reasonabl e inference that age was a determ native factor
in the actions of which plaintiff conplains. The
enpl oyer, of course, will be entitled to summary judgnent
if the evidence taken as a whole would not allow a jury
to infer that the actual reason for the discharge was
di scrimnatory. 2

17 Rhodes, 75 F.3d at 993.

18 McDonnell Douglas, 411 U.S. at 804, 93 S. Ct. at 1825
Burdi ne, 450 U. S. at 253, 101 S.C. at 1093; LaPierre, 86 F.3d at
449.

19 Rhodes, 75 F.3d at 994.
2075 F.3d 989 (5th Cr. 1996) (en banc).
21 1d. at 994.



In the instant case, Dailey’ s only argunent in opposition to
the district court’s grant of summary judgnent is the concl usionary
statenent that she has created a fact question regarding the
veracity of JJCPI’'s proffered nondiscrimnatory reason for firing
her. She has supported her bald statenment with no discrete facts.
We agree that, in an appropriate case, a plaintiff mght be able to
survive a notion for summary judgnent w thout other evidence by
establishing a fact question as to whether the enployer’s proffered
nondi scrim natory explanation is false.? Nevertheless, summary
judgnent is appropriate if the plaintiff cannot offer sufficient
supporting evidence to create a fact question on the underlying
i ssue of pretext.

D. Pr et ext

Dailey alleges that JJCPI fired her not because Crotty
bel i eved Bl ant on was nore qualified, but because Dail ey was nearing
retirement age. Dailey seeks to prove that, once the decision was
made to fire her, JJCPI’'s managers conspired to give Dailey poor
evaluations in order to nake her | ook | ess qualified than Bl anton.
Dai |l ey al so seeks to establish pretext through her testinony that

she was the only candidate with experience in servicing and selling

22 See Rhodes, 75 F.3d at 994 (“A jury may be able to infer
discrimnatory intent in an appropriate case from substanti al
evidence that the enployer’s proffered reasons are false. The
evi dence may, for exanple, strongly indicate that the enpl oyer has
i ntroduced fabricated justifications for an enpl oyee’ s di scharge,
and not ot herwi se  suggest a credible nondiscrimnatory
expl anation.”).




to direct buying accounts, which the new position requires, and
that she lived in a better geographic |ocation than Blanton. W
shal | consi der each of these contentions in turn.
1. Ceogr aphy

Dai | ey takes i ssue wth JJCPI’'s contention that Bl anton’s hone
in the eastern part of the market was a better geographical
| ocation than Dailey’s hone in North Dallas. Dailey contends that
her location actually places her in the center of Blanton’s new
territory and closer to nost, if not all, of the stores that
Bl ant on now services. Although this allegationis material and, if
properly supported, would constitute sone evidence of pretext,
Dailey offers no supporting evidence other than her own
concl usi onary testinony. A jury may not determne that JJCPI’'s
proffered explanation is false on the basis of Dailey s statenent
W t hout sone supporting evidence, such as information about the
specific locations of the stores relative to Dailey and Bl anton,
traffic patterns, times and distances, and the like.?® Dailey
failed to satisfy her burden to produce such supporting evi dence.
2. Previ ous Experience and Potenti al

Crotty apparently relied on the recommendati ons of Lindenan

and Tiller regarding each candidate’'s previous experience and

2  See Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Cir.
1992), <cert. denied 113 S C. 82 (1992) (“Mere conclusory
all egations are not conpetent summary judgnent evidence, and they
are therefore insufficient to defeat or support a notion for
summary judgnent.”).
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potential. According to JJCPI, Blanton was desirable because she
was an expert on shel f-managenent and had experience in creating
and updating “pl an-o-grans”?* at the corporate |l evel. Dailey offers
not hi ng to suggest that JJCPI’s explanation is untrue; rather, she
merely offers evidence that she has won awards in the past for
performng simlar duties. Dail ey also clains that she was the
only part-tinme representative with experience servicing and selling
to direct buying accounts, but she admts that she perfornmed such
duties on only three occasions, once in each of the last three
nmont hs of her enpl oynent.

Even though the evidence Dailey has offered tends to prove
that she is well qualified, it does little if anything to prove
that she is nore qualified than Blanton. Moreover, the evidence
does nothing at all to create a fact question regarding the
veracity of JJCPI’'s assessnent that Blanton was nore qualified.

3. Past Performance

JICPI’ s retail supervi sors eval uat e each part-tine
representative on forns that contain two conponents. The first
conponent |lists various “key objectives”, tailored to each
enpl oyee’ s particular job duties, along with raw data tracking the
enpl oyee’ s progress toward each objective. The second conponent
tabul ates “points” given by the retail supervisor according to a

subj ective evaluation of the enployee s performance on each key

24 “Plan-o-grans” are schematics of the shelf arrangenent of
both JJCPI’s products and those of its conpetitors.
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objective. The chart Crotty used to conpare the candi dates’ past
performances ranked the candidates in order of their total
subj ective “points” scored on the evaluation fornms for the second
hal f of 1991.

Dai |l ey opines that she was graded unfairly because the raw
data on her evaluation formreflected a higher | evel of performance
than Blanton’s but the point total she received was |ower than
Blanton’s. For exanple, the evaluation forns prepared by Tiller
for the first half of 1992 show that Dailey acconplished 229
distributions to Blanton’s 141, but that Dailey received only 20
points to Blanton's 21. On the basis of that evidence, the
district court concluded that Dailey raised a fact i ssue on pretext
because it was “apparent that the nunbers Plaintiff received in the
Key Objectives are applied backward to her in conparison to the
sane application to Blanton.”?®

W di sagree. As Dailey herself points out, the duties of
part-tinme representatives vari ed dependi ng upon the types of stores
intheir territories. Thus, a higher nunber of distributions or a
greater account coverage rate does not evidence better performance
W t hout some conmon context in which to conpare the difficulty of
achi eving those nunbers. The statistical data i s neani ngl ess when
divorced from the subjective evaluation that acconpanies it.

Simlarly, the fact that Dailey’'s score dropped relative to

2% Dailey, 850 F.Supp. at 554.
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Blanton’s after Tiller becane Retail Supervisor in 1992 does not
support an inference that Tiller intentionally graded Dail ey down,
much less that age aninus was involved. Tiller supervised both
Dai l ey and Bl anton and was in the best position to conpare their
relative performance levels after taking differing circunstances
into account. Moreover, Dailey fails to offer any evidence ot her
than her own speculation that Tiller conspired with others or
ot herwi se desired to evaluate Dailey unfairly. Mre inportantly,
JJCPI based its past-performance chart on Bolling's 1991
eval uations, not Tiller’s 1992 eval uations. The evi dence shows
that Bolling consistently graded Bl anton higher than Dailey, yet
Dai | ey characterizes Bolling as a friend and does not accuse her of
grading unfairly.

Dai | ey concedes that her evaluations were slightly | ower than
Blanton’s for the |ast several evaluation periods. She counters
this by opinion testinony of Bolling that it was unfair for JJCPI
to conpare performance eval uati ons because the di fferences between
enpl oyees were small and not reflective of dissimlar job duties.
Such evidence may call into question the w sdom of conparing
enpl oyees in the manner that JJCPI chose, but Bolling s testinony
is of no probative value on the issue of age discrimnation
pretext. Dailey cannot survive summary judgnment on the strength of
evidence that the criteria JJCPI used to reach its decision was
i nperfect. Rather, she nust offer evidence that JJCPI's proffered
explanation is false, and there is nothing in the sunmary judgnent
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record to that effect.

In sum Dailey has failed to provide conpetent, probative
evi dence that JJCPI based its decision on sone reason other than
the criteria it announced, or that it did not rely on those
criteria. Rather, Dailey seeks to prove that, wunder JJCPI's
criteria, she sinply was the better candidate for the job. The
ADEA does not enpower this court to second-guess an enployer’s
| egiti mate nmanagenent decisions.?® The question is not whether
JJCPI perfectly appraised the qualifications of each candi date, but
whet her its explanation is honest rather than pretextual. For that
reason, a plaintiff cannot create a factual issue of pretext sinply
by arguing that the enpl oyer’s decision was w ong.

We cannot allowa jury toinfer that JJCPI’'s proffered reasons
are pretextual absent evidence showing that Dailey was “clearly
better qualified” than Blanton.?” Dailey has failed to do so in
this case.

CONCLUSI ON

The summary judgnent evidence suggests that both Dailey and

Bl anton were highly qualified candi dates, but that JJCPI deci ded

that Blanton was the better qualified candi date between the two.

26 See Bodenheiner, 5 F.3d at 959; Bienkowski v. Anerican
Airlines, Inc., 851 F.2d 1503, 1507-08 (5th Cr. 1988)(“The ADEA
was not intended to be a vehicle for judicial second-guessing of
enpl oynent decisions, now was it intended to transformthe courts
i nto personnel nanagers.”).

27  Bodenheiner, 5 F.3d at 959.
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Dailey failed to offer probative evidence that (1) she was clearly
better qualified than Blanton, or (2) JJCPI did not actually base
its decision on the nondiscrimnatory criteria that it testified
were used. Therefore, the summary judgnent granted by the district
court is

AFFI RVED.
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