IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10553
Conf er ence Cal endar

JOHNNY R MATTHEWS
Pl ai ntiff-Appellant,
ver sus
HUNT COUNTY TEXAS,
Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:94-CV-904-P
(Sept enber 22, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Johnny R Matthews, an inmate fornerly at the Hunt County

Jail, appeals the district court's dism ssal as frivolous of his

in forma pauperis (IFP) civil rights conplaint agai nst Hunt

County, Texas. An IFP conplaint may be dism ssed as frivolous if

it lacks an arguable basis in law or fact. Denton v. Hernandez,

U S , 112 S. C. 1728, 1733, 118 L. Ed. 2d 340 (1992);
28 U.S.C. 8 1915(d). A 8 1915(d) dismissal is reviewed for an

abuse of discretion. Ancar v. Sara Plasma, Inc., 964 F.2d 465,
468 (5th Cr. 1992).
Local Rule 47.5 provides: "The publication of opinions

that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



No. 94-10553
-2-
Matt hews argues that the district court erred by anal yzing

his clainms under the deliberate indifference standard of the

Ei ght h Arendnent because he notified the court, in his objections
to the magi strate judge's report and reconmendati on, that he was
a pretrial detainee at the tine of his injury. It is error for a
district court not to consider tinely-filed objections to a

magi strate judge's report and recommendation. See 28 U. S . C

§ 636(b)(1)(C); Snith v. Collins, 964 F.2d 483, 485 (5th Gir.

1992). Thus, the district court should have anal yzed Matthews's
clai s under the Fourteenth Anmendnent standard applied to the
clains of pretrial detainees. However, this Court need not
disturb the district court's judgnent dism ssing Matthews's
conpl ai nt because, even under Fourteenth Anmendnent standards,

Matt hews's conplaint is frivolous. See Sojourner T. v. Edwards,

974 F.2d 27, 30 (5th Gr. 1992)(court may affirm judgnent on any
basis supported by the record), cert. denied, 113 S. C. 1414

(1993); see also Cupit v. Jones, 835 F.2d 82, 85 (5th Cr

1987) (nmagi strate judge applied incorrect standard, judgnment
affirmed on ot her grounds).

In order to prevail on a 42 U S.C. 8 1983 clai mregarding
the conditions of his confinenent, Mutthews nust establish that
the conditions which allegedly caused his injury anounted to
puni shment and were not incident to sone other legitimte

governnental purpose. See Bell v. Wlifish, 441 U S. 520, 535,

538, 99 S. . 1861, 60 L. Ed. 2d 447 (1979). Further, he nust

denonstrate a policy or custom of the county which caused the
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al l eged constitutional deprivation. See Colle v. Brazos County,

Tex., 981 F.2d 237, 244 (5th Gr. 1993).

Matt hews's assertion that the floor of the shower was wet
and slippery is insufficient to establish an intent to punish.
Nor do his assertions that the defendant failed to provide
handrails, nonskid flooring, or a drain in the floor outside the
showers establish the punishnment el enent of his 8§ 1983 cl aim

As a pretrial detainee, Matthews had a right to be free from
puni shment and was entitled to reasonabl e nedical care unless the
failure to provide such care was reasonably related to a
| egitimate governnental objective. Colle, 981 F.2d at 244;

Cupit, 835 F.2d at 84-85. Matthews's own assertions reveal that
he received reasonabl e care.

Mat t hews acknow edges that, after the accident in the
shower, he was taken to a |local hospital, where his knee was
exam ned and x-rayed. He further acknow edges that he was seen
by doctors on nunerous occasions. He was again taken to a | ocal
hospital for nore x-rays after he reinjured the knee while
pl ayi ng vol l eyball. At nost, Matthews all eges negligence, an
al | egati on which, standing al one, does not state a clai munder

§ 1983. See Daniels v. Wllians, 474 U. S. 327, 328, 106 S. C

662, 88 L. Ed. 2d 662 (1986). The district court did not abuse
its discretion in dismssing Matthews's conplaint as frivol ous.
The judgnent of the district court is AFFI RVED

Matt hews's request to proceed | FP on appeal is DEN ED as

unnecessary.



