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Bef ore DUHE, W ENER and STEWART, Circuit Judges.”
CARL E. STEWART, Circuit Judge:
Thi s case involves the i ssue of whether a guarantor shoul d be
released fromits guaranty because of a drop in the credit rating

of the creditor, despite the fact that the guaranty itself contains

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the |legal profession.
"Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



no provision relating to a required credit rating. The guarantor
contends that the change in credit rating constituted a nmateri al
alteration of the guaranty and/or a failure of consideration,
releasing it from liability. The Federal Deposit |nsurance
Corporation ("FDIC'), as holder of the guaranty, contends that
there was no material alteration of the guaranty or failure of
consideration, and furthernore, that such affirmative defenses of

failure of consideration and release by alteration are barred by

the D OGench, Duhne! doctrine and 12 U.S.C. 8§ 1823(e). The district
court granted sunmary judgnent in favor of FDIC. W affirm
Facts

The guaranty involved in this lawsuit was executed in
connection with the financing of a Holiday Inn in East Peoria,
[111inois. The Gty of East Peoria had issued 13% Industrial
Devel opnment Revenue Bonds for the benefit of Brock Hotel
Corporation (now I ntegra-A Hotel and Restaurant Conpany) to build
the hotel. On February 1, 1986, East Peoria Hotel Corporation
("EPHC') borrowed $9,000,000 fromthe Cty. Appel I ant Landnmar k
Hot el Corporation ("Landmark") owns 50% of EPHC. The City funded
the loan by selling Floating Rate Wekly Denmand |ndustrial
Devel opment Refundi ng Revenue Bonds. E. F. Hutton sold the bonds
pursuant to a Bond Purchase Agreenent entered into with the Cty.
One of the conditions of the Bond Purchase Agreenent was that
Standard & Poor assign the bonds ratings of "AA" or "A-1+" or

equi val ent ratings. Neither RepublicBank nor Landmark was a party

1D Cench, Duhne and Conmpany, Inc. v. FDIC, 315 U. S. 447, 62
S.Ct. 676, 86 L.Ed. 956 (1942).




to the Bond Purchase Agreenent.

EPHC used the $9 mllion | oan proceeds to purchase the hotel
by paying off the Gity's previously sold 13%I ndustrial Devel opnent
Revenue Bonds. To secure paynent of the principal, interest, and
ot her obligations under the bonds, EPH obtained an irrevocable
letter of credit from RepublicBank Dallas, N A, in the anmount of
$9. 146, 250. EPHC entered into a Reinbursenent Agreenment wth
Republ i cBank dated February 1, 1986, in which EPHC agreed to
rei mburse RepublicBank for all anmounts drawn under the letter of
credit, together with interest, costs, and expenses.

That sane day, Landnmark also executed a guaranty of all
obligations and liabilities of EPHC to RepublicBank under the
Rei mbur senent Agreenent, and Brock executed a guaranty of all
obligations of EPHC to RepublicBank under the Reinbursenent
Agreenment. EPHC | ater went into default under the | oan agreenent
wth the City and the Bonds. On April 27, 1988, the RepublicBank
letter of credit was drawn upon in the anount of $9, 051, 000. 64.

Subsequent | vy, First Republ i cBank, t he successor to
Republ i cBank, was declared insolvent. The FDIC was appointed
recei ver of First RepublicBank. FDI C established a bridge bank
known as JRB Bank, N A JRB was assigned certain assets and
assuned deposits and specified liabilities of First RepublicBank,
i ncl udi ng t he Rei nbur senent Agreenent of EPHC and Republ i cBank, the
guaranty of Landmark, and the guaranty of Brock. JRB |ater changed
its name to NCNB Texas National Bank. ("NCNB") NCNB is now known

as Nati onsBank.



This lawsuit was first filed in Texas state court by NCNB
NCNB sued Landmark and I ntegra as co-defendants on their respective
guaranties of the indebtedness of EPHC NCNB assigned and
transferred its right, title and interest in the guaranties, as
well as its clainms in this lawsuit, to FDIC. The FDI C intervened
in the state court action and tinely renoved the action to the
federal district court in Texas.

FDIC noved for summary judgnent against both guarantors,
asserting that it is the owner and holder of the Rei nbursenent
Agreenent and the guaranties. Landmark and Integra opposed the
nmotions, and filed cross-notions for summary judgnent, contending
that RepublicBank's credit rating dropped, which resulted in the
letter of credit being called, and that the drop in credit rating
constituted a material alteration of the guaranty or a failure of
consideration, thus releasing themfromliability. The trial court
granted summary judgnent in favor of FDIC and denied Landmark's
cross-notion for sunmary judgnent. Landmark has appeal ed.

St andard of Revi ew

W review a district court's grant of sunmary judgnent de

novo. Topalian v. Ehrman, 954 F. 2d 1125 (5th Gr. 1992). Summary
judgnent is proper if the pleadings, depositions, answers to
interrogatories, and admssions on file together wth the
affidavits filed in support of the notion, if any, show that there
is no genuine issue of material fact and that the noving party is

entitled to judgnent as a matter of law. Celotex Corp. v. Catrett,

477 U.S. 317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986).



Di scussi on

Landmark does not dispute that it is a guarantor, that it
executed the guaranty in question, or that EPHC was in default.
Thus, Landmark concedes that the guaranty agreenent was valid and
due, absent sone defense. Landmark has forwarded a whol e host of
defenses and assignnments of error, which are inextricably
i nterwoven but which we deem neritless because they rely on
circunstances and alleged inplied agreenents extrinsic to the
guaranty and | oan docunents thensel ves.

Landmark's argunents and defenses center around an alleged
agreenent or "understanding" between the players in this
transaction that RepublicBank would maintain its "AA" credit
rating, apparently during the life of the vari ous bonds and | oans.
The credit rating allegedly nade the bonds nore marketable and
favorably inpacted the interest rate under the Loan Agreenent.
Landmark argues that it bargained for and issued its guaranty in
support of the | oan whose only hope of avoiding default was if it
recei ved the benefits of the materially reduced interest rates of
the | ower floater bonds. Landmark contends that the | ower floater
rates were avail able only so |l ong as the bonds could be sold. The
bonds could be sold only so long as the credit behind themin the
form of Republic's letter of credit was trustworthy. Thus,
Landmark contends that when Republic's credit failed, the whole
transaction failed, and therefore, the credit rating of
Republ i cBank was a contingency of the entire transaction. e

di sagr ee.



The bond purchase agreenent between EPHC and E. F. Hutton,
whi ch issued the bonds, required that the bonds have a Standard &
Poor's rating of "AA" and "A-1+" or "equivalent ratings. However,
as FDI C points out, neither RepublicBank nor the guarantors are a
party to the bond purchase agreenent, nor is it referenced in the
guaranty agreenent under which Landmark obligated itself.
Mor eover, the bond purchase agreenent refers to the rating of the
bonds, not the bank, and sinply limts E.F. Hutton's obligation to
purchase the bonds. The existence of a contingency pertaining to
credit rating of the bonds in the bond purchase agreenent cannot be
construed as an express condition of the guaranty relating to the
credit rating of the bank. Moreover, none of the docunents to the
transaction require that RepublicBank maintain any particular
credit rating. |If the success or failure of the entire transaction
depended upon the credit rating of RepublicBank, the docunents
shoul d have been drafted accordingly.

Material Alteration/Failure of Consideration

Landmark contends that the drop in RepublicBank's credit
rating constituted a material alteration of the agreenents to which
Landmark lent its guaranty, thereby rel easing Landmark. Materi al
alteration is a defense to paynent on a guaranty which is

recogni zed under Texas law. Vastine v. Bank of Dallas, 808 S. W2d

463, 464-65 (Tex. 1991); MKnight v. Virginia Mrror Co., 463

S.W2d 428, 430 (Tex. 1971). Under this defense, a guarantor may
be rel eased fromliability if thereis a material alteration and/or

deviation fromthe terns of the contract between the debtor and t he



creditor without the guarantor's consent and to the guarantor's
prejudice. |bid.

The trial court held that the express terns of the witten
guaranty expressly waived material alteration as a defense to
liability. The guaranty states:

[ Landmar k] hereby agrees that its obligations under the

ternms of this Guaranty shall not be rel eased, di m ni shed,

i npai red, reduced, or affected by the occurrence of any

one or nore of the follow ng events: (a) the taking or

accepting of any other security or guaranty for any or

all of the Guaranteed I|ndebtedness; (b) any rel ease

surrender, exchange, subordination, or Jloss of any

security at any tinme existing in connection with any or

all of the Guaranteed | ndebtedness .

Landmark's first contention is that the district court erred
in finding that the above-cited |anguage constituted a waiver of
the defense of material alteration. It points out that Republic's
letter of credit was never "security at any tinme existing in
connection with any or all of the Guaranteed |ndebtedness."
Landmark points out that the Letter of Credit was in fact called
and paid, not released, surrendered, exchanged, subordinated or
| ost. Landmark contends that the failure of Republic's credit was,
however, a major and material alteration of the Agreenents to which
Appel lant lent its guaranty.

We concl ude that even if there was no wai ver of the defense of
material alteration, there was in fact no material alteration of
the guaranty such that Landmark woul d be released fromliability.

The question of whether a material alteration has occurred is

one of law and not of fact. Spin-Line Co. v. United Concrete Pipe

Corp., 420 S.W2d 744, 752 (CCA-Dallas 1967), affirned in part,




revs'd in part on other grounds, 430 S.2d 360 (Tex. 1968)

O her language in the guaranty relied upon by the district
court provides that " . . . this guaranty being a guaranty of
paynment and not of collection, and in no way conditional or
contingent." (Enphasis added.) Based upon this language, it is
clear that Landmark and Integra's obligation to pay was not
dependent upon any condition such as the credit rating of
Republ i cBank. Nei ther the guaranty itself nor any of the |oan
docunent s requi red t hat Republ i cBank mai ntai n any particul ar credit
rating. Thus, because the credit rating of RepublicBank was not a
condition or termof the guaranty, a change in the credit rating of
RepublicBank is not a material alteration of the guaranty or of the
arrangenent between EPHC and RepublicBank and will not absolve
Landmark of liability.

Landmark's al so argues that the decrease in RepublicBank's
credit rating constituted a failure of consideration. It contends
that the trial court msunderstood its defense in this regard. The
trial court stated that there was no requirenent in the guaranty or
the Reinbursenent Agreenent that RepublicBank naintain any
particular credit rating or that the guaranty was contingent upon
RepublicBank's credit rating; thus, the trial court regarded as
meritless Landmark's contention that the decline in First
RepublicBank's credit rating was a nmaterial alteration of the
guaranty or a failure of consideration. W agree.

However, Landmark contends that when the credit of

RepublicBank failed, the consideration for Landmark's guaranty



failed. In brief, Landmark asks rhetorically, "Wy was Republic
lending its letter of credit to the transaction?" This single
unanswer ed question forwarded by Landmark seens to formthe entire
basis for its "failure of consideration” argunent. In this regard,
Landmark seens to overlook the fact that letters of credit are
widely used in commercial transactions. W reject Landmark's
contention that the failure of RepublicBank's credit constituted a
failure of consideration of the guaranty. As FDI C correctly notes,
what Landmark argues, in effect, is that any change in circunstance
whi ch could force it to honor its guaranty is a material alteration
or failure of consideration. In other words, Landmark argues that
t he guaranty agreenent never antici pated paynent by the guarantor.
We refuse to read the very clear and express terns of the guaranty
in this way.

D CGench, Duhne and 12 U.S.C. § 1823(e)

FDI C al so points out that the D Gench, Duhne doctrine and 12

US C § 1823(e) are applicable to an agreement such as this
guaranty whi ch has been acquired by the Federal Deposit |nsurance
Corporation. Accordingly, FDI C contends that Landmark is barred
from asserting any defense based upon an inferred or inplicit
under st andi ng anong the parties which was not nade a part of the
guaranty and rel ated docunents. W agree.

12 U.S.C. 8§ 1823(e) provides:

No agreenent which tends to dimnish or defeat the

interest of the Corporation in any asset acquired by it

under this section or section of this title, either as

security for a loan or by purchase or as receiver of any

i nsured depository institution, shall be valid against

t he Corporation unless such agreenent--

9



(1) is in witing,

(2) was executed by the depository institution
and any person claimng an adverse interest
t her eunder, i ncl udi ng t he obl i gor,
cont enporaneously wth the acquisition of the
asset by the depository institution,

(3) was approved by the board of directors of
the depository institution or its |oan
comm ttee, which approval shall be reflected
in the mnutes of said board or conmttee, and
(4) has been, continuously, fromthe tine of
its execution, an official record of the
depository institution.

There is nothing in any of the witten docunents relating to
this transaction which establish that Landmark's guaranty was
contingent upon RepublicBank's credit rating. Thus, under 12
US C § 1823(e), Landmark's contentions fail because such a
contingency, even if understood by the parties to be the "real
deal" at the tinme, was not put into witing, executed, approved by
the board of directors, and nade an official part of the bank's
records as the statute requires.

The D Cench, Duhne doctrine |likew se is designed to protect

the interests of the FDIC in assets it acquires as receiver of a
failed bank. The doctrine prevents the introduction of such
unrecorded or "side" agreenents which woul d contravene the express
ternms of contracts and defeat the governnent's reliance on a bank's

records. D QGench, Duhne, supra. Thus, the doctrine bars defenses

and clains based on unrecorded agreenents with the failed bank

NCNB Texas Nat'l Bank v. Johnson, 11 F.3d 1260, 1267 (5th Gr.

1994) .

Landmark inplies in brief that the D Gench, Duhne doctrine

woul d not be applicable in this case because it contends that it is

10



not relying on a secret or oral agreenent. Landmark argues that
Republ i cBank's agreenent is inplied by the other bank docunents and
is further evidenced by deposition testinony? establishing what it
contends to be the true understanding of the parties. Such a

scenario is precisely that prohibited by D QGench, Duhne.

Application of the doctrine is not limted to surreptitious or
deceitful side agreenents, and extends to any defense tending to
undermne the integrity of debt instrunents of failed financial
institutions or to dimnish the funds available for the
sati sfaction of depositors and creditors of those institutions.
As FDI C points out, Landmark is attenpting to string a series
of docunents together through <cross-references to infer an
obligation by RepublicBank to maintainits Standard & Poor's credit

rating. In light of the D Gench, Duhne doctrine and § 1823(e), we

cannot permt Landmark to escape its liability on the inference of
such an agreenent. "Scattered evidence in corporate records from
whi ch one could infer the existence of an agreenent does not neet
the requirenents of the statute. The purpose of the doctrine is

certainty and an "inference" of an all eged agreenent does not neet

2Landrmark al so contends that the district court erred in
refusing to consider extrinsic evidence of the alleged credit
rating contingency established Landmark attenpted to establish
t hrough parol evidence. The trial court stated: "Landmar k' s
attenpts to alter through deposition testinony the specific
agreenents contracted for in the guaranty and ot her docunents are
contrary to the parol evidence rule, which bars adm ssion of
evidence at trial of a prior oral agreenent."” Because we find that
the D Cench, Duhne doctrine and 12 U. S. C. 8§ 1823(e) are applicabl e,
the exi stence of parol evidence which m ght establish an inplicit
under st andi ng anong the parties as to a required credit rating is
i napposite.

11



the requirements of § 1823(e)." (internal citation omtted.)

Castleglen, Inc. v. Resolution Trust Corp., 984 F.2d 1571, 1579

(10th Cr. 1993). Accordingly, sunmmary judgnent in favor of FDI C
was appropri ate.

Concl usi on

For the foregoing reasons, the district court's grant of
summary judgnent in favor of FDIC and its denial of Landmark's

cross-notion for sunmmary judgnent are AFFI RMED
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