IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 94-10543
Summary Cal endar

JONNI E FAYE RCDDY, Pl ai ntiff-Appellant,
ver sus

THE FEDERAL DEPGCSI T | NSURANCE CORPORATI ON,

as Receiver for FIRST CI TY BANK- DALLAS

and THE FEDERAL DEPCSI T | NSURANCE CORPORATI ON,

as Receiver for COLLECTI NG BANK, N. A., Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
(4:93-CV-406-E)

Novenber 14, 1994
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM:

On April 29, 1980, Plaintiff-Appellant Jonnie Faye Roddy
("Roddy") executed a "continuing guaranty" to First Cty Bank of
Lew sville, Texas ("First Gty") for past, present and future debts
of Roddy Enterprises, Inc. ("Roddy Enterprises"”") to First Cty.
The Guaranty provided that in order to term nate her obligations,
Roddy had to give witten notice to First City. Roddy never

termnated the Guaranty by witten notice. First Cty Bank of

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that his opinion should not be published.



Lew sville, Texas subsequently nerged into First Gty Bank of
Dal | as.

On May 20, 1988, Roddy Enterprises executed a Real Estate Lien
Note i n the anmount of $461, 650. 00 payable to First City. Wen the
note was not paid in accordance with its terns, First Cty nmade a
demand for paynent. The collateral securing the note was
foreclosed, resulting in a deficiency of $327,296. 00.

On Septenber 5, 1991, First Cty and Collecting Bank, N A
("Collecting Bank"™) filed suit in state court against defendants
Roddy, Roddy Enterprises and Ronald J. Roddy to collect the
remai ning suns due under the note. On April 8, 1992, sumary
j udgnment was entered in favor of First City and Col |l ecti ng Bank and
agai nst the defendants. Roddy was the only defendant to appeal the
judgnent to the state appellate court.

On Cctober 30, 1992, First Cty and Collecting Bank were
decl ared insolvent by the Texas Ofice of the Conptroller of the
Currency, and the Federal Deposit |nsurance Corporation ("FD C")
was appointed as Receiver for both banks. The FDIC was
subsequent|ly substituted into the appeal.

On June 18, 1993, the FDI C renoved the action to the United
States District Court for the Northern District of Texas. In
accordance with this Court's decision of in Matter of Myerl and
Co.2%, the district court ordered the parties to designate and

prepare the record for appeal to this Court. The record was then

2 960 F.2d 512 (5th Cr. 1992), cert. denied, __ US. :
113 S. . 967, 122 L.Ed.2d 123 (1993).
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forwarded for our review

Revi ew of a notion for sunmary judgnent is plenary. Lodge Hal
Music, Inc. v. Waco Wangler Club, Inc., 831 F.2d 77, 79 (5th G
1987). Although review is de novo, we apply the sane standards
governing the lower court's determ nation. Jackson v. Federal
Deposit Ins. Corp., 981 F.2d 730, 732 (5th Gr. 1992). Sunmmar y
j udgnment nust be granted if the court determnes that "there is no
genui ne issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law." FED. R CQv. P. 56(c).

Qur review of the record reveals that there exists no genui ne
issue of material fact. Roddy executed a continuing guaranty to
First Gty which expressly required witten notice to term nate.
Roddy failed to give any witten notice of term nation. Therefore,
under the express terns of the Guaranty, when Roddy Enterprises
defaulted on its note payable to First Cty, Roddy becane |iable.

CONCLUSI ON
Havi ng found sunmary judgnent is appropriate in this action,

the judgnent of the state district court is AFFI RVED



