IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10541
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
OSM DE REVE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CR-215-H)

(March 31, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

OGsm de Reve appeals the sentence he received for possession
wth intent to distribute cocaine, in violation of 21 U S C

8§ 841(a)(1). Finding no plain error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



l.

Reve was convicted of the above offense and sentenced to 168
mont hs' i nprisonnent and five years' supervised release. 1In the
pre-sentence investigation report (PSR), the probation officer
noted that Reve was serving a twenty-year undischarged term of
inprisonnment resulting from his arrest by state authorities.
Because that offense was included in relevant conduct in Reve's
recommended gui del i ne range, the probation officer determ ned that,
under U.S.S.G 8 5GlL. 3(b), Reve's sentence shoul d be i nposed to run
concurrently with the undi scharged term of inprisonnent.

In response to Reve's objections to the PSR, the sentencing
court excluded matters other than those charged in count six.
Because of this adjustnent to nmatters considered under relevant
conduct, Reve's undischarged term of inprisonnent was no | onger
taken into account in the offense |evel determ nation.

The court did not state that Reve's term of inprisonnent was
to run concurrently with his undischarged state term Nevert he-
| ess, the court did expressly adopt the guideline application in
the PSR The sentencing court excluded the state arrest and
conviction fromthe rel evant-conduct cal cul ati on.

"Multiple ternms of inprisonnment inposed at different tines run
consecutively unless the court orders that the terns are to run
concurrently.” 18 U.S.C. 8§ 3584(a). Under these circunstances, it
is presuned that Reve's sentences were inposed consecutively. See

United States v. Torrez, 40 F.3d 84, 86 (5th Cr. 1994). Because

of the anbiguity created by the exclusion of the rel evant conduct



and the silence of the conmtnent order, the presunption that the

sentence i s consecutive controls.

.

Reve argues that the sentencing court commtted plainerror in
failing to apply 8 5GL.3(c) to determne whether his federal
sentence should run concurrently with, or consecutively to, the
undi scharged state sentence. Because Reve failed to nmake this
chal | enge before the district court, his argunent i s revi ewed under
the pl ai n-error standard.

Under FED. R CRIM P. 52(b), we may correct forfeited errors
only when the appellant shows the foll ow ng
factors: (1) There is an error (2) that is clear or obvious and

(3) that affects substantial rights. United States v. Calverley,

37 F.3d 160, 162-64 (5th Cr. 1994) (en banc) (citing United States

v. Oano, 113 S. . 1770, 1776-79 (1993)), cert. denied, 1995

WL 36679 (1995). |If these factors are established, the decisionto
correct the forfeited error is wthin our sound discretion, and we
wll not exercise that discretion unless the error seriously
affects the fairness, integrity, or public reputation of judicial
proceedings. dano, 113 S. C. at 1778.

Parties are required to challenge errors in the district
court. Wen a crimnal defendant has forfeited an error by failing
to object, we may renedy the error only in the npst exceptiona
case. Calverley, 37 F.3d at 162. The Suprene Court has directed

the courts of appeals to determ ne whether a case i s exceptional by



using a two-part analysis. Qano, 113 S. C. at 1777-79.

First, a defendant who raises an issue for the first tinme on
appeal has the burden to showthat there is actually an error, that
it is plain, and that it affects substantial rights. d ano,

113 S. C&. at 1777-78; United States v. Rodrigquez, 15 F.3d 408,

414-15 (5th Gr. 1994); Fep. R CRM P. 52(b). Plain error is one
that is "clear or obvious, and, at a m ni num contenpl ates an error
which was clear wunder current law at the tinme of trial."
Calverley, 37 F.3d at 162-63 (internal quotation and citation
omtted). "[l]n nost cases, the affecting of substantial rights
requires that the error be prejudicial; it nust affect the outcone
of the proceeding." [d. at 164. This court lacks the authority to
relieve an appellant of this burden. dano, 113 S. C. at 1781.

Second, the Court has directed that, even when the appel |l ant
carries his burden, "Rule 52(b) is permssive, not mandatory. If
the forfeited error is "plain' and affect[s] substantial rights,’
the Court of Appeals has authority to order correction, but is not
required to do so." dano, 113 S. C. at 1778 (quoting FED. R
CRM P. 52(b)). As the Court stated in 4 ano:

The standard that should guide the exercise of [this]

remedi al discretion under Rule 52(b) was articulated in

United States v. Atkinson, 297 U S 157, 56 S. C. 391,

80 L. Ed. 555 (1936). The Court of Appeals should

correct a plain forfeited error affecting substantial

rights if the error "seriously affect[s] the fairness,
integrity or public reputation of judicial proceedings."

dano, 113 S. C. at 1779 (quoting Atkinson, 297 U S. at 160).
Thus, our discretion to correct an error pursuant to Rule 52(b) is
narrow. Rodrigquez, 15 F.3d at 416-17.
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Reve correctly contends that the district court commtted
error in failing to use the nethodol ogy prescribed in 8 5GL. 3(c).

See United States v. Bell, No. 94-10196, 1995 U. S App. LEX S 3020,

at *10 n.8 (5th Cr. Feb. 17, 1995); see also Torrez, 40 F.3d at

86-87. Because Reve's state conviction was part of the record and
the PSR, the district court's failure to consider the guideline
rul es regardi ng concurrent and consecutive sentences was al so cl ear

and obvi ous. See Torrez, id. at 87.

In Torrez, this court found that although Torrez had shown
error that was plain and obvious, he had failed to show that the
error affected his substantial rights. 1d. At the tinme of his
arraignnent in federal court, Torrez was serving four six-year
undi scharged terns of inprisonnment. |d. at 8. His federal term
of i nprisonnment was sixty nonths. |1d. The court found that Torrez
had failed to showthat his substantial rights were affected by the
error for several reasons, including: (1) the district court's
discretion to determne the increnental punishnent that was
appropriate; (2) the perm ssive nature of application note 3 of
8 5GL.3; (3) the fact that a consecutive sentence was in keeping
with the policy expressed in U S.S.G § 7B1.3, which applies when
the defendant's termof federal probation or supervised release is
revoked;! and (4) Torrez's nultiple state sentences were al
i nposed to run concurrently, increasing the likelihood that the

sent enci ng j udge woul d expressly i npose a consecutive sentence upon

1 Application note 4 of § 5GL.3 was not applicable to Torrez because of

the date of his sentencing. See Torrez, 40 F.3d at 88 n. 2.
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remand. 1d. at 87-88.

In contrast to Torrez's case, Reve's does not involve a
probation-revocation situation. 1d. at 87-88. Section 5GL. 3(c),
p.s., provides that "the sentence for the instant of fense shall be
i nposed to run consecutively to the prior undischarged term of
inprisonment to the extent necessary to achieve a reasonable
i ncrenmental punishnent for the instant offense.” The commentary
followng the policy statenent states that

[t]o the extent practicable, the court should
consider a reasonable increnental penalty to
be a sentence for the instant offense that
results in a conbi ned sentence of inprisonnment
that approximates the total punishnent that
woul d have been inposed under § 5G1L.2 . . .
had all of the offenses been federal offenses
for which sentences were being inposed at the
same tine.
8 5GL. 3, coment. (n.3).

Pursuant to 8 5Gl.2, the total sentence applicable to Reve's
mul tiple counts should be determ ned in accordance with part D of
chapter 3. Under 8 3D1.4, the conbined offense level for nmultiple
counts is determned by initially determning the offense |eve
applicable to the offense group with the highest offense |evel
All counts involving substantially the sane harm are grouped
together in a single group. See 8§ 3D1.2. The offense |level for
that group is then increased by the nunber of |evels indicated for

the other offense groups, having | esser offense levels, in a table

set out in 8 3D1. 4. See United States v. El-Zoubi, 993 F.2d 442,

451 (5th Gir. 1993).

In Reve's case there was only one group of offenses, both his



state and federal offenses were drug-trafficking offenses. The
offense level for the federal offense was found by the district
court to be 32, based upon seven kil ograns of cocai ne. Aggregation
of the anount of cocaine involved in the federal and state offense
would result in a total ampunt of eight kilos. O fense |evel 32
covers transaction of five to fifteen kilos of cocaine. See
§ 2D1.1(c)(6).

Reve's reasonable increnental punishnment was 168 to 210
mont hs' inprisonnent; he received a 168-nonth term Had all of
Reve's offenses been federal offenses that were being inposed at
the sanme tine, his guideline range woul d have been the sane had he
been facing sentencing on the federal conviction alone. |nstead,
Reve is facing a twenty-year state termthat, upon conpletion, wll
be followed by his 168-nmonth federal term Accordingly, Reve has
shown that the error has affected his substantial rights.

The final question, however, is whether we shoul d exercise our
discretion to correct the error))i.e., whether the error "seriously
affect[s] the fairness, integrity or public reputation of the
judicial proceedings.” dano, 113 S . CG. at 1779 (internal
quotations and citation omtted). W exercise our wide latitude in
this area by deciding that the error is not of the required
magni tude. The integrity of these proceedings is not underm ned by
a result that causes state and federal sentences to be served
consecutively to one another. So, there is no plain error.

AFF| RMED.



