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Before POLITZ, Chief Judge, H G3d NBOTHAM and EMLIO M GARZA,
Circuit Judges.

POLI TZ, Chief Judge:”’

Tyrone Ray Cotton, a Texas state prisoner, appeals the
dismssal as frivolous of his pro se, in forma pauperis civi
rights action against the Texas Departnent of Crimnal Justice and

three nenbers of the Texas Parole Board. W affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Cotton was convicted of assault wth a deadly weapon and
sentenced to prison for 15 years. Released fromcustody on parole,
he was arrested for possession of a controlled substance. He was
not prosecuted on that charge but proceedings to revoke his parole
were initiated and he was returned to prison.

Cotton filed the instant action seeking noney damages for
clainmed inproprieties in the parole revocation proceedi ngs. After
reviewing Cotton's conplaint, including his answers to a
guestionnaire designed to devel op the specifics of his clains, the
magi strate judge recommended di sm ssal of the action as frivol ous
under 28 U S. C 8§ 1915(d). The district court adopted that
recommendati on and Cotton tinely appeal ed.

Anal ysi s

On appeal Cotton reiterates his conplaint; he does not address
the findi ngs and conclusions of the trial court. On reviewwe find
no error.

The holding of the recent Suprene Court decision, Heck v.
Hunphrey, ! clearly bars Cotton's claimfor danages. W previously
have held that an action attacking the validity of parole
proceedings calls into question the fact and duration of
confinenent.? Heck teaches that

in or der to recover damages for al | egedl y

unconstitutional conviction or inprisonnment, or for other
harm caused by acti ons whose unl awf ul ness woul d render a

1114 S. Ct. 2364 (1994).
2Jackson v. Torres, 720 F.2d 877 (5th Cir. 1983).
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conviction or sentence invalid, a § 1983 plaintiff nust

prove that the conviction or sentence has been reversed

on direct appeal, expunged by executive order, declared

invalid by a state tribunal authorized to make such

determnation, or called into question by a federal

court's issuance of a wit of habeas corpus, 28 U S. C

§ 2254. A claimfor damages bearing that relationshipto

a conviction or sentence that has not been so i nvalidated

i s not cogni zable under § 1983.°3
It is apparent that Cotton's claimis precisely the type of section
1983 suit that Heck proscribes.

In addition to the Heck barrier, it is nownmanifest that an in
forma pauperis section 1983 action shoul d be di sm ssed as frivol ous
if it lacks an arguable basis in fact or law.* As the court a quo
determned, immunity precluded the instant claim for danmages
agai nst each of the defendants. The TDCJ, as a state agency, is
cloaked with eleventh anmendnent immunity.?> The remaining
def endants, nenbers of the Parole Board who are sued only for
actions taken in their official capacities, also enjoy that
imunity.® The district court correctly found that Cotton's suit
| acked an arguable basis in | aw

Finally, Cotton's pleadings properly were construed as a
petition for habeas corpus relief.” A state prisoner's petition

for habeas corpus is not cognizable in federal court unless and

3114 S. Ct. at 2367.
‘“Eason v. Thaler, 14 F.3d 8 (5th Cir. 1994).

°See Tex. CGov't Code Ann. 8§ 492.010(c); Voison's Oyster House
v. Quidry, 799 F.2d 183 (5th Cir. 1986).

Walter v. Torres, 917 F.2d 1379 (5th Cr. 1990).

‘Jackson.



until his state habeas renedi es have been exhausted.® Cotton's
state remedi es have not been exhaust ed.
The judgnent of the district court is in all respects

AFF| RMED.

8Johnson v. Pfeiffer, 821 F.2d 1120 (5th Cr. 1987).
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