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GERARD HENNESSEY,
Pl ai ntiff-Appellant,

VERSUS

J. DAVI D NELSON,
Def endant - Appel | ee

Appeal fromthe United States District Court
for the Northern District of Texas
(5:93-CV-78-C & 5:94-CVv-112)

(March 2, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM !

. Local Rule 47.5 provides: "The publication of
opi ni ons that have no precedential value and nerely decide



CGerard Hennessey appeal s the dism ssal of his § 1983 and RI CO

clains against J. David Nelson. W affirm
| .

Hennessey's cl ai ns agai nst J. David Nel son, a Lubbock County,
Texas attorney, center on Nel son's efforts to coll ect various debts
fromHennessey' s daughter on behalf of a local retailer. Hennessey
suspected that Nelson's collection efforts violated the Fair Debt
Coll ection Practices Act ("FDCPA"), and that they were part of a
| arger racketeering enterprise operated by Nelson and Lubbock
County officials. In October 1989, Hennessey sought court records
fromBill Ross, a Lubbock County justice of the peace, docunenting
Nel son's debt collection practices. Although Nel son objected to
Hennessey's request, Ross rel eased the docunents.

In April 1991, Hennessey sought additional court records from
L.J. Bl al ack, another Lubbock County justice of the peace. After
a heated exchange between Hennessey and Bl al ack, Bl al ack charged
Hennessey with contenpt and requested a deputy sheriff to place him
in custody. Before Hennessey was escorted out of the courtroom
however, Bl alack withdrewthe contenpt citation and i nstructed the
bailiff to release him

Hennessey responded by filing a 8 1983 conplaint against
Bl al ack, Bl alack's court personnel, Nelson, and nunerous other
Lubbock County officials alleging that they violated his

constitutional rights. Hennessey further alleged that these

particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



defendants operated a corrupt enterprise designed to extort
excessive fines and engage in illegal debt collection practices in
vi ol ation of the Racketeer |Influenced and Corrupt O gani zati on Act,
18 U.S.C. 88 1961-1968 ("R CO').

The district court entered Rul e 54(b) orders di sm ssing nost of
the defendants and di sm ssing sonme of Hennessey's clains agai nst
t he remai ni ng defendants, including Hennessey's RI CO cl ai m agai nst
Nel son and the county officials. The district court then granted
summary j udgnent agai nst Hennessey on the remaining clains. In the
present appeal, Hennessey chall enges the district court's di sm ssal
of his § 1983, RICO and pendent state |aw clains agai nst Nel son.
He al so challenges the district court's denial of his notion to
certify a class action on behalf of county residents harnmed by the
def endants' all eged RI CO viol ations.

1.

A
Hennessey first contends that the district court erred by
di sm ssing his 8 1983 cl ai ns agai nst Nel son. Hennessey al |l eges two
grounds for his 8§ 1983 cl ai ns agai nst Nel son. First, Hennessey
alleges that Nelson interfered with his constitutional right of
access to public records by objecting to his request for court
docunents from Judge Ross. Second, Hennessey alleges that Nel son
made di sparagi ng remarks about himto other attorneys in an effort
to prevent him from obtaining legal representation for his
daughter. The district court concluded that Hennessey failed to

assert a violation of any constitutionally protected right and



dism ssed his § 1983 clains. The court also concluded that
Hennessey's 8 1983 cl ai ns are barred under Texas' two-year statute
of limtations for personal injury clains.

Qur review of the record persuades us that Hennessey's § 1983
clains against Nelson are barred by Texas' two-year statute of
[imtations. In determning whether a 8 1983 claimis barred by
the statute of limtations, federal courts refer to the forum
state's general personal injury limtations period. Ali v. Higgs,
892 F.2d 438, 439 (5th Cr. 1990). Texas' applicable limtations
period for personal injury clainms is two years. Tex.CGv.Prac. &
Rem Code Ann. § 16.003(a)(Vernon 1986). Hennessey filed his § 1983
clains against Nelson in April 1993. However, the incidents
all eged in Hennessey's 8§ 1983 conplaint occurred nore than two
years before he filed his conplaint. Nelson's attenpt to prevent
Hennessey fromobtai ning records fromJudge Ross occurred in 1989.
The disparaging remarks cited in Hennessey's conplaint simlarly
occurred in 1989.2 Because the record does not reveal any basis
for tolling the statute of limtations, Hennessey's § 1983 clains

agai nst Nel son are barred.

2 The only other incident involving Hennessey's attenpt
to obtain public records is the 1991 altercation invol ving Judge
Bl al ack. However, Hennessey fails to allege any facts connecting
Nel son with the altercation. Hennessey filed a separate 8§ 1983
action agai nst Judge Bl al ack alleging that the judge barred his
access to public records.



Hennessey next contends that the district court erred by
di sm ssing his RICO cl ai magai nst Nel son and denying his notion to
certify a class action.® Both argunents are without nerit. W
resol ved these i ssues i n a previ ous unpubl i shed deci si on, Hennessey
v. Bl al ack, Nos. 93-1808, etc. (5th Gr. Aug. 30, 1994) ("Hennessey
["). In Hennessey |, we concluded that Hennessey | acked standi ng
to sue under RICO and affirmed the district court's dism ssal of
his clains. W also affirned the district court's denial of
Hennessey's notion to certify a class action. Under the "law of
the case" doctrine, Hennessey cannot raise argunents that we have
al ready resolved in a previous decision. Chevron U S A, Inc. v.
Traillour Gl Co., 987 F.2d 1138, 1150 (5th G r. 1993).

C.

Finally, Hennessey contends that the district court erred by
not retaining supplenental jurisdiction over his state |aw clains
agai nst Nelson. This argunent is simlarly without nerit. Under
18 U.S.C. 8§ 1367(3), adistrict court may di sm ss pendent state | aw

claims if the court has dismssed "all clains over which it has
original jurisdiction. D strict courts enjoy wide discretion in
di sm ssing pendent state |law clains under 8§ 1367(3). Nobl e .
Wiite, 996 F.2d 797, 799 (5th Cr. 1993). Hennessey fails to show
that the district court's dismssal of his state | aw cl ai n5 wast ed

judicial resources or otherwi se prejudiced him In fact, the

3 Hennessey al |l eges that Nel son participated in the
county officials' RICO enterprise by pursuing unlawful debt
collection practices. Hennessey cites alleged violations of the
FDCPA and the Hobbs Act as exanples of Nelson's racketeering
activities.



court's dismssal occurred at an early stage in the proceedi ngs
before either party had engaged in extensive discovery. The
district court did not, therefore, abuse its discretion by
di sm ssi ng Hennessey's pendent state |aw cl ai ns.
L1,

For the reasons stated above, we AFFIRM the district court's
di sm ssal of Hennessey's 8 1983 and RI CO cl ai ns agai nst Nel son.
Nel son also filed a notion to strike references in Hennessey's
brief to facts not in the record. Specifically, Nel son objects to
Hennessey's references to canpaign contributions that Nel son made
to L.J. Blalack. References in a party's brief to matters outside
the record nmay be stricken. Holnberg v. Baxter Heal thcare Corp.
901 F.2d 1383, 1392 n.4 (7th Cr. 1990). Accordingly, we GRANT
Nel son's nmotion to strike Hennessey's references to Nelson's
canpai gn contri buti ons.

AFFI RVED; Mbtion G ant ed.



