IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10525
Summary Cal endar

RAYMOND HERBERT SLQAN,
Pl ai ntiff-Appellant,

ver sus
R C. THALER, Seni or Warden

et al.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:94 Cv 114 O

(Novenber 11, 1994)
Before, SMTH, EMLIO M GARZA, and PARKER, Circuit Judges.

Per curiam?!?
Raynond Herbert Sloan ("Sloan"), a prisoner in the Texas
Departnent of Crimnal Justice ("TDAJ"), filed a civil rights

action agai nst TDCJ and several enployees.? He alleged violations

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 The defendants were Warden R C. Thal er, Assistant Warden
H ght ower, Major Laughlin, Captain G aham Lieutenant Gearhart,
Oficer Wward, M. Johnson, a mai ntenance wor ker, Lieutenant
Adiver, Oficer Howard, M. Hensley, the Unit Medica
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of his constitutional rights that arose as a result of back and
neck injuries he clainmed were sustai ned when a steel bean over the
cell door fell and struck him on the head. Sl oan asserts that,
because of the injury to his back, he was unable to perform the
duties required by his job assignnent to the nedi cal hoe squad. He
further contends that disciplinary charges were filed against him
for his inability to keep pace with the squad and that he was
deni ed nedi cal attention.

The district court found that the facts alleged by plaintiff
in this case arose fromthe sane incidents that were the basis of
plaintiff's clains in previous civil actions, that the prior suits
were dismssed as frivolous, and that Sl oan was bound by the
previous rulings according to the doctrine of res judicata.
Because the allegations were duplicative, the district court
di sm ssed the clainms as frivolous and mali ci ous.

DID THE DI STRICT COURT ERR I N DI SM SSI NG SLOAN S CLAMS?

The district court recognized that Sloan "may have all eged
other theories of recovery against 'new defendants in this
conplaint,” and dism ssed those clains as frivolous also. The
follow ng determ nations were made concerning the new clains: 1)
Sloan's allegation that he had been insulted and harassed did not
rise tothe | evel of a constitutional violation, 2) the clains that
he was not afforded special treatnent because of any injury
sust ai ned have no basis in fact, 3) a previous trial on the nerits

had reveal ed that Sl oan had not suffered "any injury that required

Adm nistrator, Dr. Smley, and Nurse Cuinan.
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speci al treatnent although he did receive it." The district court
warned Sloan that it would i npose sanctions if he continued filing
frivolous lawsuits and dismssed the conplaint as frivolous
pursuant to 28 U.S.C. § 1915(d).

W liberally construe Sloan's argunents on appeal as a
challenge to the district court's dism ssal of "other theories of
recovery against 'new defendants." Sloan does not chall enge the
di sm ssal of the duplicative clains; therefore, those clains are
deened abandoned. See Brinkmann v. Dallas County Deputy Sheriff
Abner, 813 F.2d 744, 748 (5th Gr. 1987). This Court "will not
rai se and di scuss |l egal issues that [Sloan] has failed to assert."”
ld. Likew se, a "new' claimagainst the nmai ntenance crew was not
briefed and is deened abandoned. 1d.

To prevail on appeal, Sloan would have to show that the
district court abused its discretion in dismssing clains as
frivol ous under 8§ 1915(d) that have an arguable basis in |aw and
fact. See Denton v. Hernandez, = U S |, 112 S . Ct. 1728, 1733,
118 L. Ed.2d 340 (1992); Ancar v. Sara Plasma, Inc. 964 F.2d 465,
468 (5th Gir. 1992).

Sl oan's conpl ai nt that he has been i nsulted and harassed does
not rise to the level of a constitutional violation under 42 U. S. C
§ 1983, see McFadden v. Lucas, 713 F.2d 143, 146 (5th Gr.), cert.
denied, 464 U S. 998 (1983), and therefore has no basis in |aw.

Further, we agree with the district court that the renai nder
of Sloan's clains are factual |y basel ess, because they are bottoned

on his assertion that he is entitled to special treatnent for his



back injury, which claimwas rejected in a previous |lawsuit.?
CONCLUSI ON
The district court did not err in dismssing Sloan's case as

frivolous. AFFI RVED.

3Gl oan v. CGearhart, et al., 5:94-CV-0113-C, in the United
States District Court for the Northern District of Texas.
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