IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10523

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ARTHUR JARROD JACKSOQN,
alk/a Arthur Jarrard Jackson,
alk/a Arthur J. King,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(94 CR 48 ALL)

( Septenber 5, 1995 )
Bef ore HI GG NBOTHAM DUHE and BENAVI DES, Circuit Judges.
PER CURI AM *
Art hur Jarrod Jackson appeal s his convi cti ons and sentence for
possession of narcotics and use and possession of firearns.
Because we find that the evidence supports his convictions and

sentence, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



l.

Dall as Police Corporal Janmes Dewees and his partner were
patrolling an apartnent conplex when they saw Jackson quickly
ascend a stairwell wupon noticing Dewees' squad car. After a
bystander told Dewees that Jackson had gone to a fire-damaged
apartnent, Dewees and his partner proceeded to the apartnent.

The apartnent door, which was slightly ajar, swung open when
Dewees knocked on it. Dewees observed Jackson kneeling on the
floor with his hands over a pile of crack cocai ne. Dewees al so saw
a handgun on the fl oor near Jackson. Jackson fled through a wi ndow
in the rear of the apartnent, but was soon caught and arrested by
Dewees' partner. Meanwhile, Dewees apprehended the fenmal e suspect
who was in the apartnment with Jackson, Tina Lewi s, observing that
Lew s had a .38 caliber handgun in her wai stband.

| medi ately follow ng Jackson's arrest, the police searched
the apartnment. |In the roomin which Jackson had been seated, the
police found additional anobunts of crack cocaine in the ceiling and
arifle against the back wall. Jackson was indicted and convicted
by a jury for possessing with intent to distribute crack cocai ne,
and ai ding and abetting; using or carrying a firearmduring and in
relation to a drug trafficking offense, and aiding and abetting;
and being a convicted felon in possession of a firearm The
district court sentenced Jackson to thirty years inprisonnment on
the drug conviction and five years on the firearns convictions,
noting that this total prison termof thirty-five years was the

m ni mum avail abl e to Jackson under the U. S. Sentencing Gui del i nes.



.

Jackson contends that the district court erred in holding that
he | acked standing to challenge the search of the apartnent. To
carry the burden of showi ng standing to contest a search of anot her
person's residence, a defendant "nust show 1) an actual, subjective
expectation of privacy with respect to the place being searched or
itens being seized, and 2) that the expectation is one that society

woul d recogni ze as reasonable.” United States v. WIlson, 36 F. 3d

1298, 1302-03 (5th CGr. 1994).

Jackson has not carried this burden. In light of Dewees'
testinony that the apartnent appeared "burned out" and vacant, we
cannot say that the district court erred in rejecting Jackson's
claimthat he had an expectation of privacy as an invitee of Tina
Lewws, who was not a tenant of the apartnent. The apart nent
manager testified that Jackson was not authorized to be in the
apartnent, and Jackson hinself testified that he had never been in
the apartnent prior to the day of his arrest. Accordi ngly, we
agree wth the district court that Jackson |acked standing to

chal | enge the search of the apartnent.

L1,
A
Jackson contends that the evidence at trial was insufficient
to support his drug conviction because his indictnent all eged that

he possessed "crack cocai ne" while the Governnent's expert w tness,



Janes Baker, identified the drug in the evidentiary sanples as
"cocaine." W disagree.

Because Jackson failed to renew his notion for a judgnent of
acquittal at the close of evidence, he waived any objection to the

motion's denial. See United States v. Shannon, 21 F.3d 77, 83 (5th

Cr. 1994), cert. denied, 115 S. C. 260 (1994). Hence, we nmay

reverse his conviction for insufficiency of the evidence only if

"there has been a manifest mscarriage of justice.'" 1d. (quoting

United States v. Knezek, 964 F.2d 394, 400 (5th Cr. 1992)). Under
this standard, Jackson's conviction stands unless "the record is

“devoi d of evidence pointing toguilt.'"™ United States v. Singer,

970 F.2d 1414, 1418 (5th Gr. 1992) (quoting United States v.

Pruneda- Gonazal ez, 953 F.2d 190, 194 (5th Cr. 1992)).

The record here does not |ack such evidence. This court has
recogni zed that "the identification of a controll ed substance [ can]
be established by circunstantial evidence, including lay wtness
testinony, as long as the drug's identity is established beyond a

reasonabl e doubt." United States v. Benbrook, 40 F.3d 88, 94 (5th

Cir. 1994). Dewees, Lewis, and other witnesses testified that the
substance found in the apartnent was crack cocai ne, and nothing in
Baker's testinony identifying the substance as contai ni ng "cocai ne"
indicated that the substance was not crack cocaine. Thus, the
record contains sufficient evidence to support a jury determ nation

t hat Jackson possessed crack cocai ne.



B
Jackson al so contends that Baker's testinony gave rise to a
fatal variance between the indictnment and the trial evidence.
Jackson, however, did not raise fatal variance as an issue in the
district court. W do not correct forfeited errors under FED. R
CRM P. 52(b) unless the defendant carries his burden of show ng

plain error that affected his substantial rights. United States v.

dano, 113 S. C. 1770, 1776-79 (1993); United States v. Calverl ey,

37 F.3d 160, 162-64 (5th Cr. 1994) (en banc). No such error
occurred in this case. As Baker's testinobny was not inconsistent
wth a jury finding that the substance possessed by Jackson was
crack cocaine, there was no variance justifying reversal of his

convi cti on.

| V.

Jackson contends that the evidence was i nsufficient to support
his firearmconvictions. As discussed above, Jackson's failure to
renew his notion for acquittal precludes reversal of his conviction
unless the record is devoid of evidence pointing to guilt. See
Shannon, 21 F.3d at 8S3. Since the evidence supports the jury's
verdict, we nust affirm Jackson's firearm convictions.

Jackson argues that the Governnent failed to prove his actual
possession of any of the firearns alleged in the indictnent.
Possessi on of contraband, however, can be actual or constructive.
"I'n general, a person has constructive possession if he know ngly

has ownershi p, dom nion, or control over the contraband itself or



over the prem ses in which the contraband is | ocated. Constructive
possessi on need not be exclusive, it may be joint wth others, and

it may be proven with circunstantial evidence." United States v.

McKni ght, 953 F. 2d 898, 901 (5th Cir.), cert. denied, 504 U S. 989

(1992) (citations omtted). Since Jackson's indictnent charged him
wth violating statutes that crimnalize possession of "afirearm"”
see 18 U.S.C. 8§ 922(g), and use or carriage of "a firearm" see 18
US C 8 924(c)(1), his firearmconvictions could have been based
on his constructive possession of any of the three firearns all eged
inthe two firearmcounts in his indictnent.

Jackson contends that the Governnent did not prove the
presence of the Cobray M 11 9nm pistol alleged in the indictnent
because Dewees referred to the firearmas a "Tech 9," a weapon not
mentioned in the indictnent. Jackson, however, failed to nmake this
objection in the district court, and even assumng that a Tech 9
sufficiently differs froma Cobray M11 to raise questions about
Dewees' testinony as to the identity of the pistol on the floor,
Dewees also testified that the police found a rifle against the
wal | of the roomin which Jackson and Lew s were sorting drugs and
money. G ven Lewis' testinony that both she and Jackson possessed
guns at the apartnent, the jury could have inferred beyond a
reasonabl e doubt that Jackson constructively possessed at | east one

of the three guns listed in the indictnent.



V.

Jackson chal l enges the district court's sentence, contending
that the district court erred by attributing to him120.3 grans of
crack cocaine. He argues that his sentence shoul d have been based
solely on the 46.5 grans of crack cocaine found on the floor.

This argunent is unavailing. The district court may base a
def endant's sentence for drug possession on a quantity greater than

that proved at trial. United States v. Royal, 972 F. 2d 643, 649-50

(5th Gr. 1992). The district court nmust determne its factua
findings at sentencing by a preponderance of the evidence, and this
court wll not disturb those findings unless they are clearly

erroneous. United States v. Mergerson, 4 F.3d 337, 343-45 (5th

Cr. 1993), cert. denied, 114 S. C. 1310 (1994).

The district court sentenced Jackson under the career-of fender
guideline at an offense level of 37, which applies to an eligible
of fender who has comm tted an of fense for which the maxi numtermis
life inprisonnent. U S S.G 8§ 4B1.1. Possession with intent to
distribute crack cocaine is such an offense, carrying a maxi nmum
life term if the amount of the substance containing crack cocaine
exceeds fifty grams. 21 U S. C 8 841(b)(1)(A) (iii).

G ven Dewees' testinony that the crack cocaine in the ceiling
was | ocated directly above the place where Jackson and Lew s were
seated, along with Lewis' testinony that Jackson was selling drugs
for her, the district court could have found by a preponderance of
the evidence that Jackson constructively possessed the crack

cocaine found in the ceiling. Baker testified that the substance



in one bag fromthe ceiling weighed 11.4 grans and contained 7.9
grans of cocaine, and that the substance in fifty of the seventy-
t hree bags found on the fl oor wei ghed 66. 2 grans and cont ai ned 46.5
grans of cocai ne. H s testinony thus indicates that the police
found a total of 77.6 granms of substance containing 54.4 grans of
crack cocaine, which is sufficient to support Jackson's offense
| evel of 37 under the career-offender guideline.

Jackson does not dispute that he neets the prerequisites to be
sentenced as a career offender. Since his status as a career
of fender places himin Crimnal Hi story Category VI, we cannot say
that the district court erred in sentencing him to 360 nonths
i nprisonnment on the drug charge, the mninumtermavailable for a
| evel -37 offender in Category VI. See U S S. G 8§ 5A Sentencing
Table. Since Jackson has shown no reversible error, we need not
consider the district court's attribution of any anount of crack
nmore than that necessary to justify his sentence.

AFFI RVED.



