UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10520
Summary Cal endar

LI NDA LARGENT, ET AL.,
Pl ai ntiffs-Appellees,
ver sus

Cl TY OF DALLAS, TX and
GORDON HAGER, Dal | as
Police Oficer,

Def endant s,

GORDON HAGER, Dal | as
Police Oficer,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:92-CV-2322-R)

(January 3, 1995)

Bef ore GARWOOD, HI G3@ NBOTHAM and DAVIS, Circuit Judges.”’

PER CURI AM
Def endant - appel | ant Gordon Hager (Hager) appeals the district

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



court's order permtting plaintiffs-appellees to take his
deposition. W dism ss the appeal.
Facts and Proceedi ngs Bel ow

At 10:00 a.m on April 13, 1991, Hager, an off-duty Dall as
police officer, was directing traffic at an intersection during the
Azal ea 10K, a foot race. On this rainy norning, Hager was weari ng
his police uniformas well as an orange reflective traffic vest
wth the word "Police" witten on a yellow stripe. Both parties
agree that a Vol kswagen Jetta driven by plaintiffs' decedent
St anl ey Poynor (Poynor) approached the i ntersection where Hager was
directing traffic. At this point, the parties' account of the
events diverge, but both agree that Hager shot Poynor and that
Poynor died as a result.

Hager al |l eges that he notioned for Poynor to stop in order to
permt an approaching runner to cross the intersection. Although
Hager initially thought Poynor was going to stop, he clains that
Poynor proceeded into the intersection, struck his right |leg, and
knocked himonto the hood of the car. Hager allegedly grabbed a
w ndshield w per and remained on the hood as Poynor began to
accelerate. Attenpting to get the driver to stop, Hager pounded on
the windshield with his right hand as he held onto the w ndshield
w per with his left hand. Hager asserts that Poynor did not slow
down but swerved in an effort to throw himfromthe hood. At this
poi nt, Hager, fearing for his life, pulled out his pistol and fired
several shots through the w ndshield. After the car cane to a
halt, Hager got off the hood and asked a bystander to call the

pol i ce.



Plaintiffs all ege that Poynor approached the i ntersection, and
Hager notioned to himto stop. Poynor then signalled to Hager that
he was turning left into the entrance to his apartnent conpl ex and
started to turn left in order to get out of the way of another car.
As Poynor was turning left into his apartnent conplex's entrance,
Hager started shaking his finger and placed his |leg on Poynor's
car. Then Hager allegedly clinbed on the hood of the car and shot
Poynor through the wi ndshield.?

On Cctober 13, 1992, Linda Largent and Iris Esparza
(Plaintiffs), Poynor's nother and sister, filed suit agai nst Hager
and the City of Dallas (Defendants) in Texas state court, seeking
recovery under 42 U S.C 8§ 1983 and under Texas |aw. After
renmoving the case to federal court, Defendants noved for sunmary
judgnent on the ground that Hager was entitled to qualified
immunity and for a protective order staying discovery pending the
di sposition of the summary judgnent notion. In support of the
nmotion for summary judgnent, Defendants attached the affidavits of
Hager and two w tnesses.

In their opposition to summary judgnent, Plaintiffs attached
the transcript of a private investigator's interview with Brian
Bl akl ey (Bl akley), a witness who allegedly observed the incident
fromhis second-fl oor apartnment |ocated at the intersection where
Hager was directing traffic. Although Blakley stated that he did
not see the actual shooting, he said that he saw Hager clinb on the

hood of the car and that the car very slowy drifted ten feet with

. According to the autopsy, Poynor was shot seven tines.
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Hager on the hood. This transcript was acconpani ed by a notari zed
certificate signed by Blakley attesting that the transcript

contained "a true record of [his] statenent given at [the]
interview"

On April 13, 1993, the nmagistrate judge granted Defendants
request for a stay of discovery pending the disposition of the
summary judgnent notion but did permt Plaintiffs to depose
Bl akl ey, who was suffering froma termnal illness.? On January 4,
1994, the district court vacated the order staying discovery.
Def endants noved for reconsi deration, and on February 16, 1994, the
district court again stayed discovery until the resolution of
Def endants' notion for summary judgnent. On May 2, 1994, the
district court vacated its previous order to allow Plaintiffs to
depose Hager and del ayed ruling on Defendants' notion for summary
j udgnent pending the conpletion and transmttal to the court of
Hager's deposition. Defendants noved for reconsideration, and on
May 19, 1994, the district court denied the notion, stating that
"genui ne issues of material facts concerning whether or not the
def endant Gordon Hager perforned his duties as a police officer in
good faith" woul d preclude summary j udgnent on grounds of qualified
i nuni ty. Hager appeals the district court's May 2 and May 19
or ders.

Di scussi on
Ordinarily, discovery orders are interlocutory and not

appeal abl e under the final judgnent rule of 28 U S C § 1291.

2 The parties' briefs state that Plaintiffs have never taken
Bl akl ey' s deposi tion.



Gaines v. Davis, 928 F.2d 705, 706 (5th Gr. 1991). The Suprene
Court, however, has held that imedi ate appeal nmay be taken from
interlocutory orders which "finally determne clains of right
separable from and collateral to, rights asserted in the action,
too inportant to be denied review and too i ndependent of the cause
itself to require that appellate consideration be deferred until
the whole case is adjudicated.” Cohen v. Beneficial Industrial
Loan Corp., 69 S.Ct. 1221, 1225-26 (1949).

In Mtchell v. Forsyth, 105 S . C. 2806, 2817 (1985), the
Suprene Court held that orders denying a substantial claim of
qualified inmunity are i medi atel y appeal abl e under the coll ateral
order doctrine. Governnent officials serving in a discretionary
capacity are entitled to qualified imunity as long as "their
conduct does not violate <clearly established statutory or
constitutional rights of which a reasonable person would have
known. " Harl ow v. Fitzgerald, 102 S. C. 2727, 2738 (1982). A
defendant entitled to qualified immunity is shielded from the
burdens of broad discovery. See Mtchell, 105 S.C. at 2815
(stating that qualified imunity provides "an entitlenment not to
stand trial or face the other burdens of litigation"); Harlow, 102
S.C. at 2738 ("Until this threshold imunity question is resolved,
di scovery should not be allowed."). Therefore, this Crcuit has
held that inmediate appeal by defendants asserting qualified
immunity is available for certain discovery orders that are either
avoi dabl e or overly broad. Gaines v. Davis, 928 F.2d 705, 707 (5th
Cir. 1991); Lion Boulos v. WIlson, 834 F.2d 504, 507-08 (5th Gr.
1987).



In Lion Boul os v. WIlson, the defendant appeal ed the district
court's order conpelling limted discovery before ruling on the
qualified immunity issue, arguing that qualified imunity
guarantees governnent officials immunity from all pretrial
di scovery. This Court dism ssed the defendant's appeal and held
that "qualified i munity does not shield governnent officials from
all discovery but only fromdi scovery which is either avoi dable or
overly broad." Lion Boulos, 834 F.2d at 507.

W identified two categories of discovery in Lion Boul os.
First, we reasoned that "[d]iscovery designed to flesh out the
merits of a plaintiff's claim before a ruling on the immunity
defense or discovery permtted in cases where the defendant is
clearly entitled to i munity" woul d be overly broad and avoi dabl e,
and thus i1imedi ately appeal abl e. | d. Second, we stated that
"[d]iscovery orders entered when the defendant's inmunity claim
turns at least partially on a factual question; when the district
court is unable to rule on the imunity defense w thout further
clarification of the facts; and which are narrowy tailored to
uncover only those facts needed to rule on the imunity claimare
nei t her avoi dable nor overly broad." ld. at 507-08. See al so
Gai nes, 928 F. 2d at 707 (reversing district court's discovery order
conpelling the depositions of the defendants as "overly broad
because it failed to Ilimt the scope of the depositions to the
i ssue of qualified imunity"); Maxey v. Fulton, 890 F.2d 279 (10th
Cr. 1989) (remanding district court's discovery order on the
ground that it did not adequately Iimt discovery to the issue of

qualified imunity).



Hager argues that Siegert v. Glley, 111 S.C. 1789 (1991),
overrul es these cases by holding that qualified imunity shields a
governnent official from all discovery until the district court
rules on a defendant's qualified immunity claim W disagree. In
Siegert, the Suprene Court posited the franmnework for analyzing a
claimof qualified immunity. Under the holding in Siegert, the
threshold inquiry is whether the plaintiff has alleged "the
violation of a clearly established constitutional right." Id. at
17938. Stated another way, if a plaintiff does not allege the
violation of a clearly established constitutional right, the
holding in Siegert dictates that the suit nust be di sm ssed w t hout
di scovery.

However, we do not interpret the holding in Siegert to
preclude narrowy tailored discovery ainmed at uncovering facts
essential to a district court's ruling on the qualified imunity
claim W are in substantial agreenent with the Tenth Grcuit's
interpretation of the effect of Siegert on discovery in qualified
i Mmunity cases:

"Di scovery shoul d not be allowed until the court resol ves

the threshold question whether the law was clearly

established at the tine the allegedly unlawful action

occurr ed. The question is purely legal, and a court
cannot avoid answering the question by framng it as
factual . The court nust first determ ne whether the
actions defendants took are "actions that a reasonable

[ person] coul d have believed awful.' If the actions are

those that a reasonabl e person could have believed were

| awful, defendants are entitled to dismssal before

di scovery. If the actions are not those that a

reasonabl e person could have believed were | awful, then

di scovery may be necessary before a notion for summary

judgnent on qualified imunity grounds can be resol ved.

However, any such di scovery nust be tail ored specifically

to the inmmunity question.” Wrkman v. Jordan, 958 F.2d
332, 336 (10th Gr. 1992)(citations omtted).



Because Plaintiffs have alleged the violation of a clearly
established constitutional right, we hold that Siegert does not
prevent the district court from postponing ruling on Hager's
qualified imunity defense pending his deposition. The parties
have presented two very different versions of the events
surrounding Poynor's death, and therefore, we agree with the
district court that Hager's deposition is appropriate in order to
resol ve Hager's qualified imunity claim

W note that the district court erroneously incorporated a
subj ective standard into its qualified imunity analysis when it
stated that genuine issues of material facts existed concerning
whet her Hager acted in good faith.® It is well established that an
obj ecti ve standard governs the good faith determ nation under the
qualified immunity principles enunciated by the Suprenme Court.
Harl ow, 102 S.Ct. at 2738 (holding that objective reasonabl eness
st andard governs good faith el enent of qualified inmunity anal ysis
under federal | aw); see al so Anderson v. Creighton, 107 S.C. 3034,
3038 (1987). The Texas Suprene Court recently adopted a simlar
obj ective good faith standard for a governnent official's claimof
qualified imunity under Texas law. City of Lancaster v. Chanbers,
883 S.W2d 650, 655-57 (Tex. 1994). Accordi ngly, Hager's
subjective good faith is not relevant to the resolution of his

claimof qualified i munity.*

3 The district court cited an unpublished decision of this
Court in support of this statenment. Hoffrman v. Sheffield, No.
93-1747 (5th Cr. April 28, 1994) (unpubli shed).

4 Qur statenent to the contrary (respecting Texas |aw cl ai ns)
i n Hof fman, rendered before the Texas Suprene Court's decision in
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Having rejected Hager's argunent that a claim of qualified
immunity i nevitably shields a governnent official fromall pretrial
di scovery, we turn to the discovery ordered by the district court,
nanmely the deposition of Hager. Even though qualified imunity
does not protect Hager fromall pretrial discovery, it shields him
fromoverly broad or avoidable discovery. See, e.g Lion Boul os,
834 F.2d 504. Al though we recogni ze that, in theory, the district
court's discovery order conpelling the deposition of Hager m ght
permt discovery of sone facts beyond the limted scope of the
qualified imunity issue, Hager does not point out any such areas
in his brief.

More inportantly, our review of the record indicates that
Hager never sought below to |limt the scope of his deposition to
facts essential to his qualified inmunity defense; rather, he
consistently maintained that his claim of qualified immunity
required a stay of all pretrial discovery until the district court
ruled on his notion for summary judgnent. Because Hager never
sought to restrict the scope of his deposition, he has waived any
conplaint on this attenpted appeal that the district court's
di scovery order was not tailored sufficiently narrowy.

Concl usi on
For the foregoing reasons, the appeal is

DI SM SSED.

Chanbers, is no |longer an accurate statenent of the Texas | aw of
qualified imunity. Hoffnman does not say subjective good faith
is relevant to qualified immunity fromfederal clains.
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