IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10516
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
TRI NI DAD GONZALEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
(4:93-CR-84-Y)

(February 16, 1995)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

Trinidad Gonzalez entered a guilty plea to count seven of a
si xteen-count indictnment nam ng himand twel ve others in narcotics
vi ol ations. Gonzal ez entered his plea pursuant to a pl ea agreenent
supported by a factual resune. The district court reserved
accept ance of the plea agreenent until preparation of a Presentence

| nvestigati on Report ("PSR').

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



The PSR cal cul ated Gonzal ez's base offense level using the
anopunt of drugs that he had stipulated to distributing in the
factual resunme (in excess of 150 kilogranms of cocaine). The PSR
did not give Gonzal ez credit for acceptance of responsibility. The
PSR added four offense points to Gonzalez's base offense |eve
because he was consi dered the | eader of a conspiracy to distribute
cocai ne and heroin, and he supplied the drugs to the distributors.
The PSR added two offense points to Gonzal ez's base of fense | evel
because DEA agents found firearns at the residence used by Gonzal ez
and a co-conspirator to store the narcotics. Gonzal ez objected to
the PSR on all these elenents. The district court overruled all
obj ections, accepted the PSR as its factual findings, accepted the
pl ea agreenent, and sentenced Gonzal ez to 480- nont hs' i npri sonnent,
four-years' supervised release, and deportation upon release.
Gonzal ez tinely appeal ed his sentence.

I
A

Gonzal ez argues that the district court erred in failing to
award him credit for acceptance of responsibility because he
pl eaded guilty, truthfully admtted to the conduct conprising his
of fense, did not fal sely deny any additional relevant conduct, and
stood ready to performhis part of the plea agreenent.

W have not "ultimately defined what standard applies in
reviewing a district court's refusal to credit acceptance of

responsibility.” United States v. Cartwight, 6 F. 3d 294, 304 (5th




Cr. 1993), cert. denied, 1994 W. 397134 (Dec. 12, 1994). W have

applied a "clearly erroneous" standard, "w thout foundation," and

"great deference," and found that thereis "no practical difference
between the standards.” [d. (citations omtted).

A defendant who enters a guilty plea is not entitled to an
adjustnent "as a matter of right." 8 3EL1L.1 comment. (n.3). The
def endant bears the burden of showng that he is entitled to the

downwar d adj ust ment for acceptance of responsibility. 8§ 3El. 1(a);

United States v. Lghodaro, 967 F.2d 1028, 1031 (5th Gr. 1992). 1In
determ ning whether a defendant qualifies for an adjustnent for
acceptance of responsibility, consideration nay be gi ven to whet her
the defendant truthfully admtted the conduct conprising the
of fense of conviction and whet her he fal sely deni ed any addi ti onal
rel evant conduct for which he was accountable. 8§ 3El1.1 comment.
(n.1(a)). However, "[a] defendant may remain silent in respect to
rel evant conduct beyond t he of fense of conviction w thout affecting
his ability to obtain a reduction.” 1d. However, a defendant who
fal sely denies rel evant conduct, which the court determ nes to be
true, acts in a manner inconsistent wth acceptance of
responsibility. 1d.

Gonzal ez stipulated to facts relating to his offense conduct
and his involvenent in the conspiracy. During his interview wth
the probation officer, Gonzalez, as reflected in the PSR, "denied

any ot her sales of heroin or cocai ne, or know edge of a conspiracy

[and] denied all of the information contained in the Factual



Resunme,"” with the exception of the offense to which he pleaded
guilty. Gonzalez's counsel advised hi mof the consequences of such
action during the interview, and Gonzalez stated that he
under st ood.

The district court accepted the PSR as its factual findings.
In resolving disputed factual matters at sentencing, the district
court may consi der any rel evant evidence with sufficient indicia of

reliability. United States v. Manthei, 913 F.2d 1130, 1138 (5th

Cir. 1990). A PSR generally has that type of reliability. United
States v. Alfaro, 919 F. 2d 962, 966 (5th Gr. 1990). A defendant

bears the burden of denonstrating that the information contained in

the PSRis materially untrue. United States v. Rodriguez, 897 F. 2d

1324, 1328 (5th Cr.), cert. denied, 498 U S. 857 (1990). If no

rel evant affidavits or other evidence are submtted to rebut the
information contained in the PSR the district court is free to
adopt its findings without further inquiry or explanation. United

States v. Mr, 919 F.2d 940, 943 (5th Cr. 1990). Furt her nor e,

district courts may adopt disputed PSR facts when the record
indicates that the district court, at least inplicitly, considered
the relevant argunents and decided to credit the PSR s position.

See United States v. Sherbak, 950 F.2d 1095, 1099-1100 (5th Cr.

1992) .
Gonzal ez deni ed relevant conduct already determned to be
true, exhi biting conduct i nconsistent wth acceptance of

responsibility. See 8§ 3E1.1 comment. (n.1(a)). The district court



did not err in denying an award for acceptance of responsibility
based on Gonzal ez's conduct.
B
Gonzal ez argues that the district court erred in basing his
of fense | evel on the drug quantity attributable to the conspiracy.
We review for clear error the district court's determ nation
of the applicable quantity of drugs for sentencing purposes.

United States v. Mergerson, 4 F.3d 337, 346 (5th Cr. 1993), cert.

denied, 114 S.C. 1310 (1994).

Gonzal ez specifically stipulated to the facts serving as the
basis for the drug quantity used in his sentencing, admtting that
he "distributed or caused to be distributed . . . in excess of 150
kil ograns of cocaine." In his plea agreenent, Gonzal ez agreed t hat
t he Factual Resune was a "true and correct statenent of his offense
conduct and that such facts may be taken into consideration by the
court in determ ning what sentence to i npose." Gonzal ez offered no
evidence at sentencing to rebut the drug-quantity basis. The
district court did not clearly err in basing Gonzal ez's sentence on
the quantity of drugs he admtted to distributing.

C

Gonzal ez contends that the district court erred in finding
that he was the | eader/organi zer of the conspiracy, which invol ved
five or nore participants. Gonzal ez maintains that he was a

"casual seller"” of only one kil ogram of cocai ne.



A defendant's offense | evel may be enhanced four points if the
district court finds himto be a | eader or organi zer of a crim nal
activity involving five or nore participants. 8 3Bl1.1(a). W w |
disturb a district court's determnation regarding a defendant's
role in a crimnal activity only if it is clearly erroneous.

United States v. Barreto, 871 F.2d 511, 512 (5th Cr. 1989).

The district court may rely on the PSR in resolving factual
di sputes. Alfaro, 919 F. 2d at 966. As we have noted, a defendant
bears t he burden of denonstrating that the information contained in

the PSRis materially untrue. United States v. Rodriquez, 897 F. 2d

1324, 1328 (5th Gir.), cert. denied, 498 U S. 857 (1990). The PSR

stated that Gonzal ez was the | eader/ organi zer of the conspiracy and
that he supplied the cocaine to distributors and directed their
activities in furtherance of the jointly undertaken crimnal
activity. Beyond his allegations of falsehood, Gonzal ez did not
present evidence that the information in the PSR was materially
untrue. Consequently, the district court was able to rely upon the
PSR in making its sentencing decisions wthout clear error.
D

Gonzal ez conplains that the district court erred inincreasing
his offense level by two points for possession of a dangerous
weapon. Gonzal ez contends that the weapons found in his residence
shared with co-conspirator Marta Mdsqueda cannot be connected to

hi m because Mosqueda owned t hem



We once again start with the prem se that the district court's
application of the sentencing guidelines is reviewed for clear

error. United States v. Aguilera-Zapata, 901 F.2d 1209, 1216 (5th

Cr. 1990). The district court my assess an offense-|evel
i ncrease for possession of a dangerous weapon during conmm ssi on of
narcotics trafficking. 8 2D1.1 (b). Enhancenent is proper for a
co-defendant's reasonably foreseeabl e possession of afirearm even
when t he defendant had no know edge of the possession. Aguilera-
Zapata, 901 F.2d at 1215. Because firearns are "tools of the
trade" of those engaged in illegal drug activities, sentencing
courts may infer that a defendant should have foreseen a co-
def endant's possession of a dangerous weapon if the governnent
denonstrates that a co-conspirator know ngly possessed a weapon
whil e engaged in the illegal activity. 1d.

Gonzal ez stipul ated that Mosqueda acted under his directionin
the drug-distribution schene. The firearns were seized in a
residence that was shared by Gonzal ez and Mbsqueda and that was
used to store the narcotics. Oher than his unsworn assertions,
Gonzal ez offered no rebuttal evidence. Thus, the district court
did not commt clear error in finding that Gonzalez could

reasonably foresee that Mosqueda possessed firearns. See Aguil ar-

Zapata, 901 F.2d at 1211-15.
[ 1
Gonzal ez contends that the district court violated his due

process rights by considering his involvenent in a "w de-scal e drug



distribution conspiracy” and relied on incorrect information
contained in the PSRto determ ne his sentence. Gonzalez failed to
raise this constitutional argunent in the district court.

Wien a defendant in a crimnal case forfeits an error by
failing to object, this court may renedy the error only when the
appel l ant shows: (1) there is an error, (2) that is plain, and (3)

that affects his substantial rights. United States v. Rodriquez,

15 F. 3d 408, 414-15 (5th Gr. 1994)(citing United States v. d ano,

113 S.a. 1770, 1777-79 (1993)); Fed. R Cim P. 52(b). Thi s
court lacks the authority to relieve an appellant of this burden.
Qano, 113 S.C. at 1781. "If the forfeited error is "plain' and

“affect[s] substantial rights,' the Court of Appeals has authority
to order correction, but is not required to do so." |d. at 1778
(quoting Fed. R Cim P. 52(b)). "Plain is synonynous wth
“clear' or "obvious,' and '[a]t a mininum' contenplates an error
whi ch was "clear under current law at the tine of trial." United

States v. Calverly, 37 F.3d 160, 162-63 (5th G r. 1994)(en banc).

Gonzal ez's argunent fails at the first step of the Q4 ano
anal ysi s because he does not present a clear or obvious error. The
Qui delines allow consideration of relevant conduct of which the
def endant has not been convicted, including dismssed counts. See

United States v. Byrd, 898 F.2d 450, 451-52 (5th GCr. 1990).

Gonzal ez bears the burden of denonstrating that the information

relied uponin sentencingis "materially untrue."” United States v.

Vela, 927 F.2d 197, 201 (5th Cr.), cert. denied, 112 S.C. 214




(1991). GConzal ez provided only his unsworn assertions in objection
to the PSR The district court thus did not conmt plain error.
1]

For the reasons set out in this opinion, the judgnment of the
district court is

AFFI RMED.



