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JIMW L. MADRY and KAREN MADRY
Pl ai ntiffs-Appellants,
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FINA OL & CHEM CAL CO.,
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Appeal fromthe United States District Court
For the Northern District of Texas
(1:93-CV-25)

(Decenper 27, 1994)

Before POLITZ, Chief Judge, H G3d NBOTHAM and EMLIO M GARZA,
Circuit Judges.

POLI TZ, Chief Judge:”’
Jinmmy Madry and Karen Madry appeal the sunmmary judgnent

dismissal of their commobn law and ERISA! clains against Jinmmy

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

Enpl oynent Retirenment |ncone Security Act, 29 U S.C. § 1132
(1988).



Madry's former enployer, Fina G| and Chem cal Co. The Madrys al so
appeal the grant of declaratory relief to Fina. W affirmin part

and reverse in part.

Backgr ound

In 1972 Madry was enpl oyed by the predecessor conpany of Fina
as an hourly production enployee working under a collective
bargai ni ng agreenent. In 1979 he was offered a salaried position
not covered by the collective bargai ning agreenent. He accepted
the position, allegedly with assurances of permanent enpl oynent if
he did a good job.

I n Novenber of 1992, Fina infornmed Madry that his position as
a mai nt enance foreman was being elimnated and that he could return
to a job as an hourly production enpl oyee at a | ower conpensati on.
When Madry conplained that he was physically unable to do
production work, Fina placed himon sick |eave with an offer of
long-term disability status if medical evaluations substantiated
his clainmed disability.

| gnoring Fina' s request for nedical evidence, Madry filed the
instant suit alleging breach of an oral contract for enploynent,
fraud, breach of a covenant of good faith and fair dealing, and a
right to injunctive relief under ERI SA section 1132. Karen Madry
joined as a conplainant claimng |oss of consortium The action
was filed in Texas state court; Fina renoved to federal court on
the basis of the ERISA claim The district court granted Fina

summary judgnent on all counts and granted its request for a



declaratory judgnent that Jinmmy Madry was an "at wll" enpl oyee.

The Madrys tinely appeal.

Anal ysi s

W review a grant of summary judgnent de novo, affirm ng where
"there is no genuine issue as to any material fact and . . . the
noving party is entitled to a judgnent as a matter of law. "2 W
vi ew t he summary j udgnent evidence in a light nost favorable to the
Madrys.

Madry first contends that in the offer and acceptance of a job
condi tioned only upon satisfactory work perfornmance, he and Fina
executed an oral contract of enploynent® which Fina subsequently
breached by termnating his position. In Pruitt v. Levi Strauss &
Co.,* we held that oral enploynent contracts were not enforceable
under the Texas statute of frauds.®> Madry nmintains that since our
decision in Pruitt the Texas state courts have enforced these
contracts and that we are obliged to "foll ow subsequent state court

decisions that are clearly contrary to a previous decision of this

2Mont gonery v. Brookshire, 34 F.3d 291, 294 (5th Cir. 1994)
(citing Fed. R G v.P. 56(c)).

SMadry interprets this alleged contract to guarantee a job
conparable to the one he nost recently held. Fina counters that
this all eged contract prom sed Madry only that he woul d have a j ob,
which it has al ways been prepared to provide. Qur disposition of
the contract clai mmakes resolution of this issue unnecessary.

4932 F.2d 458 (5th Gr. 1991).
Tex. Bus. & Com Code Ann. § 26.01 (1987).
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court."®

We are cogni zant that recent decisions by the Texas courts of
appeal have enforced oral contracts for enploynent for long as the
enpl oyee does satisfactory work.” W are equally aware, however,
that the nore recent case cited by the parties found these
contracts unenforceable.® At best, Madry has denonstrated the
exi stence of a conflict within the Texas internedi ate appellate
courts; we are not persuaded that Pruitt is an application of
Texas law so clearly contrary to that enpl oyed by Texas courts that
we may disregard its holding.® Thus, following Pruitt, as we
conclude we nust, we find no error in the district court's ruling
that the alleged oral contract was unenforceable as a matter of
I aw.

Madry next challenges the rejection of his claimthat Fina

fraudul ently i nduced himto | eave his production job for a sal ari ed

SFarnhamv. Bristow Helicopters, Inc., 776 F.2d 535, 537 (5th
Cir. 1985) (discussing the exception applicable in diversity cases
to the general rule that a panel of this court is bound by the
deci sions of prior panels).

'See Goodyear Tire & Rubber Co. v. Portilla, 836 S.W2d 664
(Tex.Ct.App. - Corpus Christi 1992), aff'd on other grounds, 879
S.W2d 47 (Tex. 1994). W note that the Texas Suprene Court
expressly refrained fromaddressing the issue at bar in affirmng
the result reached by the court of appeals. 879 S.W2d at 52 n. 8.

8Collins v. Allied Pharnmacy Managenent, Inc., 871 S.W2d 929
(Tex.Ct.App. - Houston [14th Dist.] 1994. But see Gertstacker v.
Bl um Consulting Engineers, Inc., 884 S . W2d 845 (Tex.C.App. -
Dal |l as 1994) (post-Collins decision rendered since subm ssion of
this case on appeal), wit requested (Nov. 17, 1994).

°See Pruitt, 932 F.2d at 466 ("W do not read Farnham as
requiring or even allowng us to disregard our own prior decision
when a subsequent state appell ate court decision nerely 'conflicts
withit.").



posi tion. A fraud action requires proof of a material, false
representation, known by the speaker to be false, intended by the
speaker to be acted upon by the other party and actual reliance by
that party thereon to his detrinent.® "To withstand summary
judgnent, the plaintiff in a fraud acti on nust adduce sone evi dence
that the purported m srepresentati on was deli berately or reckl essly
false at the time it was made. " Madry admits that the nanagers
and supervisors at his refinery did not nmake the al |l eged assurances
knowi ng those assurances to be false. He thus fails to establish
an essential elenent of his fraud claim His contention that these
statenents were ordered by upper-|level executives within Fina is
specul ative and whol |y unsupported. On this evidentiary basis, we
find no error in the district court's rejection of the fraud
claim??

Madry's challenges to the district court's exercise of
jurisdiction over his clains are equally unavailing. Hi s original

conpl ai nt sought injunctive relief under section 1132 of ERISA, a

jJackson v. Speer, 974 F.2d 676 (5th Cir. 1992) (citing
Trenholmv. Ratcliff, 646 S.W2d 927 (Tex. 1983)).

UPruitt, 932 F.2d at 462.

12The district court found that the fraud cl ai mwas "dependent™”
upon the contract claim W express no opinion of this
characterization of Texas law, rather, we hold that Mudry has
failed to produce any evidence to support his fraud claim
i ndependent of its relation to the contract claim See Hanchey v.
Energas Co., 925 F.2d 96 (5th Cr. 1990) (noting that the court of
appeals is free to affirmthe district court on other grounds).
Karen Madry's | oss of consortiumclaimis dependent upon a finding
of fraud. See Cuck v. Cuck, 712 S.W2d 599 (Tex.Ct. App. - Corpus
Christi 1986).



federal statute providing subject matter jurisdiction.®® Fina's
removal under 28 U.S.C. 8§ 1441 was entirely proper. Further, the
trial court's refusal to remand the state |law clains, all of which
were based on the sane factual allegations as the federal claim
was within the court's discretion.?

There is no nerit whatsoever in Madry's contention that the
di strict court shoul d have abstai ned herein. Prudential abstention
under either Railroad Comm n of Texas v. Pull man®® or Col orado Ri ver
Water Conservation Dist. v. United States!® is the "exception, not
the rule"! and Madry points to no circunstances justifying its
appl i cation.

In his final assignnent of error Madry maintains that the
district court's declaration that Madry was an "at wll" enpl oyee
of Fina was duplicative and superfluous in light of the resol ution
of the contract claim W agree. The declaratory judgnent does
not declare any significant rights not already at issue in the

contract dispute and the grant of such relief was an abuse of

1329 U.S.C. § 1132(e) (Supp. V 1993).
14See Brown v. Sout hwestern Bell Tel ephone Co., 901 F.2d 1250

(5th Cr. 1990) (discussing decision not to remand state clains
under simlar factual circunstances).

15312 U. S. 496 (1941) (abstaining fromruling on constitutional
i ssues that m ght be nooted by a state court's resolution of state
| aw i ssues).

16424 U.S. 800 (1976) (abstaining because of difficult state
| aw i ssue of substantial public inport transcending the results of
the case then at bar).

ld. at 813.



di scretion under the Texas declaratory judgnent statute.?!®
For the foregoing reasons we AFFIRM the district court's
judgnent in all respects EXCEPT its award of declaratory relief,

whi ch we REVERSE.

¥B. M B. Corp. v. McMahan's Valley Stores, 869 F.2d 865 (5th
Cir. 1989) (citing John Chezik Buick Co. v. Friendly Chevrolet Co.,
749 S.W2d 591 (Tex.Ct.App. - Dallas 1988)); Redwine v. AAA Life
Ins. Co., 852 S.W2d 10 (Tex.Ct.App. - Dallas 1993).
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