UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-10507
Summary Cal endar

ERNEST MORRI SON and KEATS MORRI SCN,

Pl ai ntiffs-Counter
Def endant s- Appel | ant s,

VERSUS

PRO- LI NE CORPORATI ON, ETHNI C GOLD CORPORATI ON
COMER J. COITRELL, JR, and | SABELL COTTRELL

Def endant s- Count er
Pl ai ntiffs-Appellees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CV-1397-P)

) (February 24, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM !

Keats and Ernest Morrison, pro se plaintiffs, appeal the
district court's grant of summary judgnent in favor of Pro-Line
Corporation, Ethnic Gold Corporation, Coner J. Cottrell, Jr., and
| sabell Cottrell. Plaintiffs assert clains under Title VIl of the
1964 Cvil R ghts Act. Keats Mrrison's claimis based on sexual
di scrimnation, and Ernest Morrison's claimis based onretaliation

for speaking out against his son's dismssal. W affirm

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



BACKGROUND

Conmer Cottrell is president of Pro-Line. Hs wfe |sabel
served as vice-president of Pro-Line until 1990, at which point she
left Pro-Line to organize Ethnic Gold. Pro-Li ne enpl oyed Keats
Morrison until Novenber 1990, and Ernest Mrrison until Cctober
1991. After Pro-Line fired Keats Mdrrison, he all egedly worked for
| sabel | Cottrell at Ethnic Gold. He allegedly resigned fromEthnic
Gold in md-1991 because of sexual harassnent by |sabell Cottrell.
When Ernest Morrison conplained to Coner Cottrell about his son's
dism ssal, Mrrison was allegedly fired by Pro-Line.

After filing Charges of Discrimnation in Novenber 1991 with
t he Equal Enploynent Qpportunity Conm ssion, the Morrisons sued
Defendants in district court. Their attorney, Keith Franklin,
W t hdrew representation in January 1993 because he was not |icensed
to practice in the Northern District of Texas. The district court
continued the April trial date until Novenber 1993, but it did not
rule on Plaintiffs' notion to extend di scovery beyond the January
1993 cutoff. Wien the court finally ruled on the discovery notion
in Septenber, it denied the notion.

In its sunmmary judgnent decision, the district court
determned that Ethnic Gold and the Cottrells could not be |iable
under Title VII because they were not enployers. The court
dism ssed Keats Mrrison's claim against Pro-Line because he
of fered no adm ssi bl e evidence showing that |sabell Cottrell was
still an enpl oyee of Pro-Line during 1991. Finally, withregardto

Ernest Morrison's claim against Pro-Line, the district court



dism ssed it because he did not rebut Pro-Line's evidence show ng
that he had resigned fromhis position.?
DI SCUSSI ON
W review a district court's grant of summary judgnent de

novo. Weyant v. Acceptance Ins. Co., 917 F.2d 209, 212 (5th Cr

1990). W consider all the facts contained in the record and the
i nferences to be drawn therefromin the |ight nost favorable to the
non-noving party. Id. Plaintiffs conplain that their attorney's
w t hdrawal , conbined with the actions taken by the district court,
anopunt to a violation of their due process. Plaintiff's also seek
reviewof the district court's dism ssal of their Title VII clains.

The Morrisons first contend that their attorney's w thdrawal
and subsequent acts by the district court denied themdue process.
Essentially, Plaintiffs argue that the court inproperly denied
their notion to extend discovery. "W review a district court's
decision to preclude further discovery prior to granting sumary

judgnent for abuse of discretion.” Krimyv. BancTexas G oup, 989

F.2d 1435, 1441 (5th Gr. 1993). Plaintiffs enphasize that the
di scovery cutoff occurred within a week of their attorney's
w t hdrawal and that their attorney did not engage in any di scovery
during his representation. On the basis that the court has
i nherent authority to control the admnistration of justice,
Plaintiffs contend that the court should have extended the

di scovery peri od.

2 Plaintiffs al so brought pendent state | aw cl ai ns, over which the
district court declined to exercise jurisdiction after granting
summary judgnent. Plaintiffs do not appeal this ruling.
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Nevert hel ess, between January and Septenber 1993, when the
court ultimately deni ed an extension of discovery, Plaintiffs were
able to engage in limted discovery. 1In fact, the court conpelled
the production of interrogatories served by Plaintiffs on May 19,
1993, in an order dated Septenber 22, 1993. Fur t her nor e,
Plaintiffs neglected to inform the court, both in their January
nmotion to extend discovery and their April notion asking the court
to rule on the discovery notion, that their attorney had not
engaged in any discovery during his representation. Although the
court's rulings may not seem precise, we find no abuse of
di scretion.?

Onthe liability of Ethnic Gold and the Cottrells under Title

VII, the district court held themnot |iable because they did not
constitute an "enployer" under Title VII. We agree. Only an
enpl oyer can be held liable under Title VII. See 42 U.S.C. 88

2000e-2 to -3 (1988). An enployer is defined as "a person engaged
inan industry affecting conmerce who has fifteen or nore enpl oyees
for each working day in each of twenty or nore cal endar weeks in

the current or preceding calendar year, and any agent of such

person.” | d. 8§ 2000e(b). Thus, Ethnic Gold, wth less than
fifteen enpl oyees, cannot be sued under Title VII. The Cottrells
cannot be sued in their individual capacities under Title VII. See

Harvey v. Blake, 913 F.2d 226, 227-28 (5th Cr. 1990). The

3 Plaintiffs also asked Judge Solis to recuse hinself because of
bi as and prejudice. The district court denied the notion. Because
we see no grounds to support the notion, we reject the notion that
the district court was biased.



Cottrells could be liable intheir official capacities only if they
are agents of Pro-Line and Pro-Line itself is |iable.

Keats Mrrison's claim against Pro-Line fails because he
cannot prove that |Isabell Cottrell was an agent of Pro-Line during
the time she allegedly fired Keats Mirrison from Ethnic Gold.
Al t hough she admits that she was a director of Pro-Line during
1991, the only evidence show ng that she was an enpl oyee of Pro-
Li ne cones fromthe affidavits of Keats and Ernest Mrrison. The
district court ruled that the portions of the affidavits |inking
| sabel | Cottrell to Pro-Line were inadm ssible at summary judgnent
because of |ack of personal know edge. At a notion for sunmary
judgnent, the court should disregard the i nadm ssible portions of

a challenged affidavit. Wllianmson v. United States Dep't of

Agric., 815 F.2d 368, 383 (5th Cr. 1987); see also Union Ins.

Soc'y v. Wlliam Guckin & Co., 353 F.2d 946, 952 (2d Cir. 1965)

(ruling that statenents in affidavits not based on personal
know edge will not be considered by the court). The defendants
chal l enged the affidavits intheir reply brief at sunmary judgnent.
Wt hout the stricken portions of the affidavits, no evi dence showed
that Isabell Cottrell was an enpl oyee of Pro-Line during 1991. The
district court properly granted summary judgnent to Pro-Line on

Keats Morrison's Title VII claim?

4 In their briefs, Plaintiffs allege that Isabell Cottrell
harassed Keats Morrison when they worked at Pro-Line. In the
Conpl ai nt, however, Plaintiffs allege Keats Mrrison's dism ssal
from Ethnic Gold, not his dismssal from Pro-Line, to be the
adverse enploynent action. What occurred at Pro-Line is not
relevant to his dismssal from Ethnic Gold.
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The district court granted summary judgnent on Ernest
Morrison's claim against Pro-Line because Plaintiffs failed to
of fer evidence of pretext. At summary judgnent, Plaintiffs did not
respond to Defendants' docunent show ng that Ernest Morrison had
resigned from Pro-Line to relocate to a new city. On appeal
Plaintiffs point to Ernest Mrrison's response to Defendants'
Interrogatory No. 19. In his response, Ernest Morrison described
how Pro-Line fired him after he entered into the agreenent to
resign and relocate. Plaintiffs should have brought this
interrogatory response to the attention of the district court.
When a noving party at sunmary j udgnent denonstrates the absence of
a material issue of fact, the non-noving party nust identify
specific evidence in the sunmary judgnent record that denonstrates

the existence of a material issue of fact. Forsyth v. Barr, 19

F.3d 1527, 1533 (5th Gir.), cert. denied, 115 S. Ct. 195 (1994).

If the non-noving party fails to point the district court to
specific portions of the record, it cannot correct its m stake on
appeal . Id. at 1537. Because Plaintiffs failed to direct the
district court to this evidence, we will not review it on appeal.
Because Plaintiffs failed to show at the summary judgnent stage
that Ernest Mrrison's termnation was for a reason other than
resignation, the district court properly granted sumary judgnent
on his Title VIl claim
CONCLUSI ON

For the foregoing reasons, the district court's grant of

summary judgnent is

AFFI RVED.



