IN THE UNI TED STATES DI STRI CT COURT
for the Fifth Crcuit

No. 94-10503
(Summary Cal endar)

RI CHARD LI NDSAY
Pl ai ntiff-Appellant,

ver sus

FORD MOTOR COVPANY, ET AL.
Def endant s,

FORD MOTOR COVPANY
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91-CV-2575-T1)

) (Novenber 22, 1994)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM *

In this Texas diversity case, plaintiff-appellant, R chard
Li ndsay, appeals three orders of the district judge which resulted
in the dism ssal of defendant, Ford Mt or Conpany, on the basis of
the enforcenent of an alleged settlenent agreenent and which al so
resulted in the remand of the case to state court. Finding a | ack
of diversity of citizenship between the parties, we conclude that

the district court had no subject matter jurisdiction to adjudicate

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the issue of the alleged settlenent or to dismss Ford based upon
the alleged settlenent agreenent. We vacate the order granting
Ford's notion to enforce the settlenent agreenent and the
"interlocutory judgnent” which dism ssed Ford. The renmand order
itself is unappeal able. The case has been remanded to state court,
where it will remain, wth Ford again a defendant. The issue of
the alleged settlenent can be adjudicated by the state court.
FACTS

On Cctober 28, 1991, Richard Lindsay filed suit against Ford
Mot or Conpany, Chevron Commercial, Inc., and Broadway Ford Truck
Sales, Inc., in Texas state court for injuries Lindsay allegedly
suffered while operating a wecker. Plaintiff alleged no federal
cause of action. Instead, his clains involve purely Texas tort | aw
and products liability principles.

Plaintiff, Lindsay, is a citizen of Texas. Defendant, Ford
Mot or Conpany, is a Delaware corporation with its principal place
of business in Mchigan. Thus, for purposes of determ ni ng whet her

diversity of citizenship exists, Ford is considered a citizen of

both M chi gan and Del aware.! Defendant, Chevron Comrercial, Inc.,
was incorporated in Illinois and has its principal place of
business there; thus, it is a citizen of Illinois. Def endant ,

128 U.S.C. 8 1332(a) provides in pertinent part that "[t]he
district courts shall have original jurisdiction of all civil
actions where the matter in controversy exceeds the sumor val ue of
$50, 000, exclusive of interest and costs, and is between--(1)
citizens of dlfferent States; . N 28 U S.C § 1332(c)
provi des that "[f]or the purposes of this section and section 1441
of this title--(1) a corporation shall be deened to be a citizen of
any State by which it has been incorporated and of the State where
it has its principal place of business . :
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Broadway Ford Truck Sales, Inc., is a citizen of Mssouri because
it is a Mssouri corporation with its principal place of business
in Mssouri.

On Decenber 2, 1991, Ford renoved the case to federal district
court pursuant to 28 U.S.C. 8§ 1332 and 28 U.S.C. § 1441(a).? On
August 24, 1992, the district court granted plaintiff's notion for
| eave to join an additional party. On Septenber 8, 1992, Lindsay
filed his first anended conpl ai nt addi ng C aude F. Parker and Casa
Vi ew Wecker Service, Inc., as defendants. C aude F. Parker is an
i ndi vidual domciled in Texas and is thus a citizen of Texas. Casa
Vi ew Wecker Service, Inc., is a Texas corporation.

Def endant s, Broadway Ford and Chevron Comerci al, subsequently
were dism ssed on joint notions for non-suit, |eaving only Ford,
Casa View and Parker as defendants.

Li ndsay and Ford | ater entered into settlenent negotiations.
In late 1993, Ford contends that it made Lindsay a $19, 500
settlenent offer, which Ford mai ntains Lindsay accepted in a signed
writing. Ford maintains that Lindsay then changed his mnd and
woul d not honor his agreenent to settle. Li ndsay' s attorney,
Rodney Gappel berg, noved to withdraw as his counsel of record
citing the settlenent dispute (particularly Lindsay's refusal to
honor the settlenent agreenent) as the reason for his w thdrawal.

The district court permtted Gappel berg to w thdraw.

228 U.S.C. 8§ 1441(a) provides generally that a civil action
brought in a state court of which the federal district courts have
original jurisdiction nmay be renoved by t he def endant or defendants
tothe U S district court for the district and division enbracing
the place where the action is pending.
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Ford subsequently filed a notion to enforce the settl enment
agreenent. After a hearing, the district court concluded that a
bi nding settlenent agreenent had been entered into between the
parties. The judge issued an order to enforce the agreenent and
entered a so-called "interlocutory judgnent" dism ssing Ford from
the suit on April 20, 1994. That sane day, the district court
entered a remand order, remanding the case back to Texas state
court, citing lack of subject matter jurisdiction due to no
diversity of citizenship

Plaintiff has appealed the order to enforce the settlenent
agreenent, the judgnent dism ssing Ford, and the order of renmand.

Dl SCUSSI ON

Appel | ate jurisdiction

On appeal, Ford argues that this Court has no appellate
jurisdiction in this case. As to the remand order, Ford's
contention is correct. Ford points out that an order of remand is
unappeal able. Title 28 U S.C. 8§ 1447(d) provides that "[a]n order
remanding a case to the State court fromwhich it was renoved is
not reviewable on appeal or otherwi se," except in civil rights
cases. (Cearly thisis not acivil rights case. Thus, the renmand
order per se is not reviewable by this Court. The remand order of
April 20, 1994, remanding this case back to state court shall
st and.

However, Ford is not correct in saying that we have no
appel l ate jurisdiction over any other aspect of this appeal. W do

have appellate jurisdiction as to the order granting Ford's notion



to enforce the settlenent agr eenent and the so-called
"interlocutory judgnent" dismssing Ford pursuant to the
settlenent. Ford contends that we |ack jurisdiction because the
order and judgnent resulted in the dismssal of only one of the
t hree def endants. Thus, Ford argues that the district court's
order and judgnent are interlocutory and, therefore, unrevi ewable.
Pursuant to 28 U.S.C. 8 1291, the courts of appeal s may review
only "final decisions" of the district courts. 1In a case involving
multiple parties and multiple clains, as this case does, an order
of a district judge is final only if the order adjudicates all the
clains and the rights and liabilities of all the parties, or if the
court certifies pursuant to 28 U S.C. 8§ 1292 and Fed. R Cv. P
54(b) that no just reason exists for delaying the entry of a final
j udgnent and expressly orders the entry of that judgnent as final.
In this case, there has been no certification by the district court
that the appeal ed judgnment and order are final. Thus, the order
enforcing the settl enent agreenent and the so-called "interlocutory

judgrment"® disnmissing Ford are appealable only if they have the

effect of a final judgnent. We conclude that they do. Al |
"clains, rights and liabilities" of the parties have been
adj udi cated by the district court. Ford has been dism ssed, and

the case, with its remaini ng def endants, has been remanded to state

court. The federal district court has nothing left to adjudicate.

3The district court's appellation "Interlocutory Judgnent" on
t he appeal ed-from judgnment dism ssing Ford is not dispositive of
whet her this judgnent operates in fact as an unappeal able
interlocutory order or is instead a final adjudication of all
clainms before the district court.
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Rul e 54(b) and 8 1292 apply only when the district court retains
jurisdiction after dismssing a portion of the action. Allen v.
Ferquson, 791 F.2d 611, 614 (7th Cr. 1986). Thus, we concl ude
that the order enforcing the settlenent agreenent and the judgnent
dism ssing Ford, when viewed in |ight of the subsequent renmand
order, are final decisions within the neaning of 28 U S.C. § 1291
and thus fall within the appellate jurisdiction of this Court.

This holding is supported by anple authority, including the

decision of the United States Suprene Court in Gty of WAco v.
United States Fidelity & Guaranty Co., 293 U. S. 140, 55 S.C. 6, 79

L. Ed. 244 (1934). \Waco involved a suit originally filed in state
court by a Texas citizen against two other Texas citizens. One of
the Texas defendants filed a third-party demand agai nst a Maryl and
entity. The third-party defendant renpbved the state action to
federal district court, claimng a separable controversy existed
between it and the third-party plaintiff. The federal district
court agreed that the di spute between the third-party plaintiff and
the third-party defendant was a separable controversy. The court
then granted plaintiff's notion to dism ss the cross-cl ai mbecause
the third-party defendant was an unnecessary and inproper party.
Finally, the court remanded the cause to state court due to a | ack
of subject matter jurisdiction. The United States Suprenme Court
concluded that the notion to dismss was an appeal able order,
al though the subsequent remand order itself was unappeal able.
Q her courts in anal ogous cases have taken a simlar view  See

Allen v. Ferquson, supra, and cases cited therein.




District court's subject matter jurisdiction

Havi ng successfully hurdled the threshold matter of appellate
jurisdiction, we are confronted with yet anot her gateway that nust
be traversed--that of the subject matter jurisdiction of the
district court to adjudicate the notion to enforce the settlenent
agreenent and to enter the judgnent dism ssing Ford.

Upon cl ose exam nation of the record and the briefs filed in
this case, the issue of subject nmatter jurisdiction seens to have
been overl ooked bel ow by all concerned. Neither the plaintiffs nor
t he defendants ever excepted to the jurisdiction of the district
court in their pleadings or via a 12(b) notion, nor do they raise
the issue intheir briefs. Nonetheless, it is clear to us that the
district court | acked subject matter jurisdiction to adjudicate the
all eged settlenent issue and to dism ss Ford.

The courts of appeals have a continuing duty to inquire into
the basis of jurisdiction in the district court and to satisfy
thensel ves that the district court had jurisdiction to entertain

t he acti on. VWarren G Kl eban Engi neering Corp. v. Caldwell, 490

F.2d 800 (5th Gr. 1974). Thus, we properly raise the issue of
subject matter jurisdiction sua sponte.

As expl ai ned supra, the judicial power of the United States
Wil extend to this controversy only if the requirenents of 28
US C 8§ 1332 are net. The jurisdiction of the federal district
court is not plenary; instead, the district courts are courts of
limted subject matter jurisdiction. Such jurisdiction extends

only to such bounds as are warranted by the United States



Constitution* and shaped by the legislation of Congress. The
parties may not, by silence or agreenent, confer upon the federal
courts that jurisdiction which Congress has withheld. Warren G
Kl eban, 490 F.2d at 803, n.2.

This is a diversity suit, involving no federal question
Congress has set the limtations of diversity jurisdiction in 28
US C 8§ 1332, requiring diversity of citizenship and nore than
$50, 000 in controversy. The amount in controversy in the instant
case clearly and indisputably exceeds the $50,000 jurisdictional
anpunt. Qur opinion focuses instead on the diversity requirenent
of 28 U.S.C. §8 1332 as well as the sim|ar constitutional mandate.
Because the federal district courts are courts of Ilimted subject
matter jurisdiction, not all cases may be heard by them In a
civil suit involving purely state clains, conplete diversity

between the parties is required. See Strawbridge v. Curtiss, 3

Cranch 267, 2 L.Ed. 435 (U. S. 1806).

The wel | - known Strawbri dge rul e of conpl ete diversity has been

consistently interpreted to nean that the citizenship of each
def endant nust be diverse fromthat of each plaintiff. A district
court cannot exercise diversity jurisdiction if one of the
plaintiffs shares the sanme state of citizenship as one of the

defendants. Wialen v. Carter, 954 F. 2d 1087, 1094 (5th Gr. 1992);

“Article Ill, 8 2 of the United States Constitution provides,
inrelevant part, that "[t]he judicial Power [of the United States]

shall extend . . . to Controversies . . . between Citizens of
different States . "
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Getty Gl Corp. V. Insurance Conpany of North Anerica, 841 F.2d

1254, 1258 (5th Gr. 1988).

When this case initially was filed in Texas state court, only
the plaintiff was a citizen of Texas. But when Lindsay added Casa
View and Parker to the suit, diversity was destroyed. Fromthat
point forward, the district court |acked subject nmatter
jurisdiction over the case. Wen Lindsay noved to add Casa Vi ew
and Parker as additional defendants, the district court had the
option of denying joinder or of permtting joinder and remandi ng

the case. Tillman v. CSX Transp., Inc., 929 F.2d 1023 (5th Cr.),

cert. denied, 112 S.C. 176, 116 L.Ed.2d 139 (1991).

Title 28 U S.C. § 1447(e) provides: "If after renoval the
plaintiff seeks to join additional defendants whose joi nder would
destroy subject matter jurisdiction, the court nmay deny | oi nder, or
permt joinder and remand the action to the State court.” In this
case, the additional plaintiffs whose joinder destroyed diversity
were added on Septenber 8, 1992. However, the case was not
remanded until April 20, 1994, over a year and a half after the
court's diversity jurisdiction was destroyed. Thus, the district
court failed to followthe clear dictate of 28 U S.C. § 1447(e).
The district court erroneously took the Solononic approach in
permtting joinder but failing to renand. It thus retained
unwarranted control over the case for over eighteen nonths,
adj udicating the alleged settl enent agreenent dispute, dism ssing

Ford, and only then remanding the case to state court.



Once the district court permtted joinder of a non-
di verse defendant, it had only the option of remanding the case.

Yni ques v. Cabral, 985 F.2d 1031 (9th Cr. 1993). The judge should

have i medi atel y remanded rat her than waiting over ei ghteen nonths
torelinquishits possession of the case. The district court seens
not to have noticed any jurisdictional problemuntil after it had
di sm ssed Ford and coul d easily perceive that no diversity existed
at all between the parties, as all remaining parties were Texas
citizens at that point.

In fact, it appears that the parties as well as the district
court may have m sunderstood the diversity requirenment as nmandati ng
only mnimal diversity. Fromthe tenor of the briefs as well as
the timng of the district court's order of remand,® it seens that
the parties and the court believed that diversity jurisdiction
existed until Ford was dism ssed. Thus, the parties seemto have
been under the inpression that the federal court had subject matter
jurisdiction so long as at | east one di verse defendant remained in
the suit. Such a belief is erroneous. Mniml diversity confers
subject matter jurisdiction only in statutory interpl eader cases.®
Thi s case, not being one invol ving statutory interpl eader, required

conplete diversity under the well-settled Strawbridge rule.

Once Casa Vi ew and Par ker were added as defendants, there was

no conpl ete diversity because these two new def endants had the sane

SOnce Ford was disnissed and only Texas defendants renmained,
the district court remanded the case the sane day.

6See 28 U.S.C. § 1335.
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citizenship as the plaintiff. O course, the general rule is that
diversity is determned at the commencenent of the |lawsuit, and
that once diversity jurisdiction attaches, subsequent events w ||
not oust the district court's jurisdiction.” However, there are
exceptions to this rule. Title 28 U S.C. §8 1447(e) makes it clear
that in a renoval situation such as this where the plaintiff seeks
to add a defendant whose joinder would destroy subject matter
jurisdiction, the district court's only options are to either deny
joinder or to permt joinder and renmand the case back to state
court. The district court violated 28 U S.C. § 1447(e) when it
permtted joinder and yet retained control over the case for over
a year and a half w thout subject matter jurisdiction, adjudicating
the issue of the settlenent agreenent and di sm ssing Ford.
Intheir briefs, the parties primarily have addressed only the
merits of the district court's decision to uphold the settl enent
agreenent and dism ss Ford. However, we do not reach the nerits of
t he case because we conclude that the district court had no subject
matter jurisdiction to adjudicate the matter. Upon determ ning
that the district court was without jurisdiction to entertain the
suit, our only optionis to vacate the order and judgnent. Warren

G Kl eban, 490 F.2d at 803, n. 2.

'For exanple, if a party changes its citizenship after
commencenent of a lawsuit, or if the anount recovered falls short
of the jurisdictional anount, the federal court does not |ose
jurisdiction over a diversity action. See Carlton v. BAWN Inc.,
751 F.2d 781, 785 (5th G r. 1985) and cases cited therein.

11



CONCLUSI ON

We concl ude that the order to enforce the settl enent agreenent
and the judgnent of dism ssal were issued by the district court
W t hout subject matter jurisdiction and therefore are VACATED. The
remand order shall stand with Ford remaining as a defendant. All
further proceedings are subject to the jurisdiction of the state

court.
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