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PER CURI AM *

A federal grand jury found David Lackey guilty of two counts
of bribery of a public official in violation of 18 U S C
8§ 201(b)(1) (1988); the district court sentenced himto thirty
months in prison. Lackey appeals his conviction, and we affirm

I
David Lackey, the owner of an accounting firm Lackey &

Associ ates, represented Nabeel Slaeih in an incone tax audit

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



conducted by Special Agent Mke McCall of the IRS. At Lackey and
MCall's first neeting, Lackey offered to hire MCall to nanage
Lackey & Associates' offices in Dallas and Fort Wrth, at a salary
of $35,000 a year. MCall reported the offer to his superior at
the IRS, who told McCall to record his future conversations with
Lackey. Lackey revised Slaeih's tax return to show that Slaeih's
tax liability was even |less than that reported in the origina
return, and he gave a copy of the revised return to McCall. Lackey
was unable to provide McCall with the docunentation necessary to
support the revisions, offered McCall $2900 to falsify his report
on Slaeih's audit, and ultimately paid MCall $1900.! On this
evidence, the jury found Lackey guilty of two counts of bribing a
public official. Lackey has filed a pro se appeal, arguing that
(1) the Governnment failed to prove that Lackey was predi sposed to
commt bribery, (2) the district court erred in admtting certain
evi dence against him (3) the jury instructions were erroneous, (4)
the district court erredincalculating his crimnal history score,
(5) the district court erred at sentencing in failing to credit
Lackey for accepting responsibility for his offense, (6) the
district court erred in determ ning the Governnent's anount of | oss
for the purposes of sentencing, and (7) he was denied effective

assi stance of counsel.?

1 Lackey contends that the job offer was unconnected to the audit, and

that any cash paynents thereafter were induced by MCall.

2 We decline toreviewlackey's ineffective assistance of counsel claim

because the record is not sufficiently devel oped on this issue. See United
States v. Andrews, 22 F.3d 1328, 1345 (5th Cir.), cert. denied, __ U S , 115

S. . 346, 130 L. Ed. 2d 302 (1994) (declining to address i neffective assi stance
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I
A

Lackey clains that the Governnent did not prove that he was
predi sposed to commt bribery. "Wen the governnent, by use of a
sting operation or otherw se, has induced an individual to break
the | aw, and the defense of entrapnent is at issue, the prosecution
must prove beyond a reasonable doubt that the defendant was
inclined to commt the crimnal act even before he was approached
by the governnent agents." United States v. Byrd, 31 F.3d 1329,
1334-35 (5th Cir. 1994), cert. denied, No. 94-7588, 1995 W. 16586
(U.S. Apr. 3, 1995). "When a jury, which was fully charged on
entrapnent, rejects the defendant's entrapnent defense, the
appl i cabl e standard of reviewis the sane as that which applies to
sufficiency of the evidence." United States v. Rodriguez, 43 F. 3d
117, 126 (5th Gr. 1995) (citing United States v. Mira, 994 F.2d
1129, 1137 (5th Cr.), cert. denied, _  US _ , 114 S. C. 417,
129 L. Ed. 2d 363 (1993)).

When considering a challenge to the sufficiency of the
evidence, "[we nust affirmif a reasonable trier of fact could
have found that the evidence established guilt beyond a reasonabl e
doubt” after considering the evidence in the light nost favorable
tothe jury's verdict. See United States v. Bernea, 30 F.3d 1539,
1551 (5th Gr. 1994). However, when a defendant fails to nove for

cl ai mbecause of insufficiently devel oped record). "[We do so w thout prejudice
to [his] right to raise the issue in a proper proceeding pursuant to 28 U S. C.
§ 2255." Andrews, 22 F.3d at 1345 (quoting United States v. H gdon, 832 F.2d
312, 314 (5th Cir. 1987), cert. denied, 484 U. S. 1075, 108 S. . 1051, 98 L. Ed.
2d 1013 (1988)).

-3-



a judgnent of acquittal in such cases, we restrict our reviewto
whet her the defendant's conviction "resulted in a manifest
m scarriage of justice." United States v. Thomas, 12 F.3d 1350,
1358 (5th Gr.), cert. denied, _  US _ , 114 S. C. 1861, 128
L. Ed. 2d 483 (1994). Thus, taking the evidence in the |ight nost
favorable to the jury's verdict, we review whether Lackey's
conviction on the bribery counts resulted in a mani fest m scarri age
of justice.

"It is the jury's "unique role' to judge the credibility and
eval uate the deneanor of w tnesses and to decide how nmuch wei ght
should be given to their testinony." United States v. Layne, 43
F.3d 127, 130 (5th Gr. 1995). MCall's testinony at trial
reveal ed that Lackey displayed the necessary predisposition to
commt bribery before receiving any encouragenent from the
Governnent. Lackey's offer of enploynment to McCall, his proposa
to falsify Slaeih's tax returns, and his tendering of $1900 of
$2900 in bribes all support the jury's finding that Lackey was
predi sposed to commt bribery. Based on this, we cannot concl ude
that Lackey's conviction on the bribery counts resulted in a

mani f est m scarriage of justice.?

8 Lackey further asserts that separate from the question of

predi sposition, governmental activity in an undercover operation may be "so
outrageous or fundanentally unfair as to deprive the def endant of due process of
law." United States v. Smth, 7 F.3d 1164, 1168 (5th Gr. 1993). "In order to
establ i sh such a claim defendants nust prove not only government overinvol venent
in the charged crine, but also that they were not active participants in the
crimnal activity." Mora, 994 F.2d at 1138 n.9 (quoting United States v.

Arditti, 955 F.2d 331, 342 (5th Cr.), cert. denied, us. _ , 113 s .

597, 121 L. Ed. 2d 534 (1992). Agent MCall's testinony established that the
Governnent did not act outrageously and that Lackey was an active participant in
the crime. Thus, Lackey's claimof outrageous conduct is nmeritless.
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B

Lackey next asserts that the district court commtted two
evidentiary errors, neither of which he objected to at trial. "One
of the nost famliar procedural rubrics in the admnistration of
justice is the rule that the failure of a litigant to assert a
right in the trial court likely will result in its forfeiture."
United States v. Calverley, 37 F.3d 160, 162 (5th Cr. 1994) (en
banc), cert. denied, _  US _ , 115 S C. 1266, L. Ed. 2d
_ However, in rare cases, an appellate court has the discretion
to correct an error not objected toin the |lower court if the error
is plain and invol ves substantial rights. Fed. R Cim P. 52(b);
United States v. dano, _ _US _ , 113 S. C. 1770, 1776
123 L. Ed. 2d 508 (1993); Calverley, 37 F.3d at 162 (enphasi zing
that even if error is plain, "appellate courts possess the
di scretion to decline to correct errors which do not “seriously
affect the fairness, integrity, or public reputation of judicial
proceedi ngs'"). To establish plain error, a |litigant nust
establish that (1) there is an error, (2) the error is plain, and
(3) the error infringes upon the defendant's substantial rights.
Cal verley, 37 F.3d at 162-64.

First, Lackey clainms that the district court erred in
admtting the testinony of IRS agent Iris Mrtin because it
contai ned i nadm ssi bl e hearsay. Martin testified that Lackey nade
sexual Iy suggestive comments and threats to her during an audit.
However, the Federal Rules of Evidence provide that a statenent

does not constitute hearsay if "[t]he statenent is offered agai nst

-5-



a party and is . . . the party's own statenent in either an
individual or a representative capacity." Fed. R Evid.
801(d)(2)(A). Thus, because the comments and threats were nade by
Lackey and offered against Lackey, Mrtin's statenents did not
constitute hearsay and the trial court conmtted no error in
admtting Martin's testinony.

Next, Lackey clainms that the trial court should not have
admtted any of the Governnent's evidence of his sexual assault
conviction. He argues that any probative val ue the evidence m ght
have had was substantially outweighed by the unfair prejudice he
suffered as a result of its adm ssion. See Fed. R Evid. 403
(providing that rel evant "evi dence may be excluded if its probative
value is substantially outweighed by the danger of unfair
prejudi ce, confusion of the issues, or msleading the jury");
United States v. Tonblin, 46 F.3d 1369, 1387 (5th Gr. 1995)
(requiring that probative value of evidence not be substantially
out wei ghed by undue prejudice pursuant to Rule 403). However,
Lackey hinself first nentioned the sexual assault conviction in
front of the jury, and the prosecution nmay always refer to a
defendant's prior conviction if the defendant nentions the
conviction first during direct examnation, see United States v.
Gal van-Garcia, 872 F. 2d 638, 640 (5th Cr.) (holding that defendant
"cannot now [on appeal] conplain of the introduction of the prior
conviction into evidence when he hinself initially presented the
evidence to the jury"), cert. denied, 493 U S. 857, 110 S. . 164,
107 L. Ed. 2d 122 (1989). Therefore, the district court's
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adm ssion of the Governnent's evidence of Lackey's conviction was
not plainly erroneous. See Bender v. Brumey, 1 F. 3d 271, 276 (5th
Cr. 1993) (holding that evidence of underlying murder conviction
did not endanger defendant's substantial rights because defendant
opened door for prosecution).
C
Lackey argues that the district court erred in not providing
the jury with additional instructions on predisposition and
ent rapnent, 4 al t hough he did not object to the court's instructions
at trial. "Wien no party objects at trial to a jury instruction,
[we] will uphold the charge absent plain error. Plain error occurs
only when the instruction, considered as a whole, was so clearly
erroneous as to result in the |likelihood of a grave m scarri age of
justice." United States v. Davis, 19 F.3d 166, 169 (5th Cr.
1994) . The court instructed the jury on predisposition and
entrapnment pursuant tothe Fifth Grcuit Pattern Jury I nstructions,
whi ch are presunptively sufficient when we review for plain error.
See United States v. Foy, 28 F.3d 464 (5th Cr.), cert. denied,
US __, 115 S. C. 610, 130 L. Ed. 2d 520 (1994) (hol ding that

the district court's jury charge was not erroneous because "[a]ll

4 Lackey clains that the court's instructions were inproper because the

indictment alleged two counts of bribery, whereas he engaged in a single,
continuing bribery schene. However, Lackey also adnmits that "each paynent of a
single bribe constitutes a separate offense within the statute.”" See United
States v. Colacurcio, 659 F.2d 684, 688 n.4 (5th Gr. Unit A COct. 1981)
(concl uding that each of nunerous bribes given to officers as part of single
scheme to "protect" illegal ganbling operation should be counted as separate
of fenses), cert. denied, 455 U.S. 1002, 102 S. C. 1635, 71 L. Ed. 2d 869 (1982);
see also United States v. Bernstein, 533 F.2d 775, 800 (2d Cr.) (holding that
payment to appraiser of $350 for seven "top dollar" appraisals at $50 each
constituted seven separate acts of bribery), cert. denied, 429 U S. 998, 97 S
Ct. 523, 50 L. Ed. 2d 608 (1976).
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of the jury instructions corresponded with the Fifth Crcuit
Patterned [sic] Jury Instructions”). Thus, the district court did
not conmt plain error in failing to provide the jury wth
addi tional predisposition and entrapnent instructions.

D

Lastly, Lackey clains that the district court erred in its
sentenci ng determ nations. W reviewthe factual findings nade by
the district court at the sentencing hearing for clear error.
United States v. Mms, 43 F.3d 217, 220 (5th Gr. 1995). W
review the district <court's application of +the sentencing
gui del i nes de novo. United States v. Palner, 31 F.3d 259, 261 (5th
Cir. 1994).

Lackey contends that the district court erred in considering
an earlier conviction, which ultimtely was set aside, in its
conputation of his crimnal history score. Again, however, Lackey
failed to raise this issue before the district court. Thus, we
review his claim for plain error. Calverley, 37 F.3d at 162
Under the version of the United States Sentencing Quidelines in
effect at the tinme of Lackey's sentencing, set-aside convictions
were properly included in determning a defendant's sentencing
range. See United States Sentenci ng Conm ssion, Quidelines Manual,
8§ 4A1.2 cnt. 10 (1987). Thus, the district court did not err in
consi dering Lackey's prior conviction in calculating his crimnal
hi story score.

Lackey also clains that the court should have reduced his

sentencing range because he accepted responsibility for his
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of f ense. Even when a defendant pleads entrapnent, the district
court may consider a reduction for acceptance of responsibility
under U S.S.G 8§ 3E1.1. United States v. Allibhai, 939 F.2d 244,
253 (5th Gr. 1991), cert. denied, 502 U S. 1072, 112 S. . 967,
117 L. Ed. 2d 133 (1992). "Because the sentencing judge is in the
best position to gauge genuine contrition, "the standard of review

under this provision is even nore deferential than under the clear

error standard.'" I1d. at 253 (quoting United States v. Roberson,
872 F.2d 597, 610 (5th Cir.), cert. denied, us. __ , 110 S
. 175, 107 L. Ed. 2d 131 (1989)). Under the Sentencing

GQuidelines, a district court should consider a reduction for
acceptance of responsibility only if the defendant "clearly
denonstrates acceptance of responsibility for his offense.”
US S G § 3El 1(a). Lackey testified at trial that, in his
opi ni on, he never commtted bribery. Thus, we conclude that the
district court did not err in denying Lackey's request for a
sentence reduction based on his acceptance of responsibility.
Lackey further argues that the district court erred in
increasing his base offense |evel by six points because of the
amount of loss the IRS incurred as a result of the bribe. The
Sentencing GQuidelines in effect at the tinme of Lackey's conviction
provided for a six-level increase in a defendant's base offense
level if the anpbunt of |oss was between $101, 000 and $200, 000.
US S G 8 2F1.1. The court's determ nation of the amount of |oss
for the purposes of sentencing is a question of fact, Palner, 31

F.3d at 261, which the district court answered using the
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presentence report, see United States v. Alfaro, 919 F. 2d 962, 966
(5th Gr. 1990) (holding that presentence report "generally bears
sufficient indicia of reliability to be considered as evi dence by
the trial judge in nmaking the factual determ nations required by
the sentencing guidelines"). Lackey's client owed the governnent
$142,303 in taxes, penalties, and interest. The falsified report,
for which Lackey of fered McCal |l $2900, woul d have reduced Sl aei h's
liability to $1,710. Thus, the overall loss to the Governnent
woul d have been over $100, 000.

Lackey clains that the actual anmount of loss to the I RS was
not over $100, 000. However, the comentary to the relevant
Sentencing CGuidelines provision provides that "if a probable or
intended | oss that the defendant was attenpting to inflict can be
determ ned, that figure would be used if it was l|larger than the
actual loss." US S .G 8§ 2F1.1 cmt. 7; accord United States v.
Henderson, 19 F. 3d 917, 927 (5th Gr.), cert. denied, _ US |
115 S. &. 207, 130 L. Ed. 2d 137 (1994). Therefore, we cannot
conclude that the district court's finding was clearly erroneous.

11
For the foregoing reasons, we AFFIRM Lackey's conviction for

bri bery.
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