IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 94-10480
Summary Cal endar

ALFONSO DELUNA, a/k/a Frank Del una, Pl ai ntiff-Appellant,
ver sus

ARVLE CHAMBLES, Individually d/b/a

Chanbl es Properties d/b/a Enployee's

Defined Contribution Plan and Trust

of Chanbles G| Conpany and Wi chit a-

A ney Distribution Conpany d/ b/a Chanbl es

al Co., Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(7:93 CV 023 K)

Novenber 11, 1994
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM:

Plaintiff-Appellant Alfonso Deluna ("Deluna") appeals the
district court's sunmary judgnent order in favor of Defendant-
Appel l ee Arvle Chanbles ("Chanbles") on the ground that Deluna's
statutes of limtations have | apsed. W affirm

FACTS AND PROCEDURAL HI STORY

On July 14, 1986, Deluna was di scharged from enpl oynent with

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Chanbl es and his conpanies. He had begun working for Chanbles in
1981. At the tinme of his discharge, Deluna's profit-sharing
pensi on benefits were 100%vested under the terns of the Enpl oyees
Defined Contribution Plan and Trust of Chanbles O Conpany and
Wchita-O ney Ol Conpany (hereafter "Plan" or "Trust"). On July
22, 1986, he made a witten request to the Plan Adm nistrator? for
a lunp-sum disbursenent of his vested profit-sharing pension
benefits. A Plan representative replied that the Trust did not
have the noney to pay himat that tinme, but that as soon as the
nmoney becane available he would be paid according to the Plan's
terns. Attached to the reply was a copy of 8 6.3 of the Plan
descri bing the comencenent of benefits.

On August 3, 1986, Deluna again sent a letter to the Plan
Admi ni strator requesting a $447.50 advance of his benefits, or a
| oan to be deducted fromhis accrued benefits, which soon after was
sent to Deluna. Then in March 1987, a Plan representative wote to
i nform Deluna that the Pl an and Trust renmai ned unfunded because of
t he bankruptcy of the profit-sharing stores, but that he would be
contacted and his clains would be settled as soon as the noney was
avai l able. Deluna received a second letter regarding the Plan's
| ack of funding on Septenber 2, 1987.

Deluna filed suit agai nst Chanbles in state court on February
26, 1988, seeking paynent of his profit-sharing pension benefits,

a full accounting of the Trust's activities and other equitable

2 Chanbles is both the Plan Adm nistrator and the Pl an
Tr ust ee.



relief. Chanbles filed a general denial on My 25, 1988. On
February 5, 1991, Deluna nmade a witten request for descriptions,
summari es, annual reports and an account of all Trust assets and/or
financial activity for thetine relevant to the state suit. He did
not receive a reply.

On Novenber 11, 1991, Deluna's state suit was dism ssed for
want of prosecution. Del una sent another letter to the Plan
Adm ni strator on June 24, 1992, demandi ng paynent of his benefits
under the Pl an. H's letter stated that the Plan's failure to
respond within ninety days would be considered a denial of his
benefits.

When he did not receive a reply, Deluna filed suit in federal
court on February 11, 1993. On February 28, 1994, Chanbles filed
a notion for summary judgnent, arguing that Deluna's clains were
barred by the applicable statutes of limtations. The district
court granted the notion on May 12, 1994.

STANDARD COF REVI EW

Revi ew of a notion for sunmary judgnent is plenary. Lodge Hal
Music, Inc. v. Waco Wangler Cub, Inc., 831 F.2d 77, 79 (5th G
1987). Although review is de novo, we apply the sanme standards
governing the district court's determ nation. Jackson v. Federa
Deposit Ins. Corp., 981 F.2d 730, 732 (5th Cr. 1992). Summar y
j udgnent nust be granted if the court determnes that "there is no
genui ne issue as to any material fact and that the noving party is

entitled to a judgnent as a matter of law" FED. R QvVv. P. 56(c).



STATUTE OF LI M TATI ONS

An ERI SA cause of action accrues when a request for paynent of
benefits is denied. Paris v. Profit Sharing Plan for Enployees of
Howard B. Wl f, Inc., 637 F.2d 357, 361 (5th Cr.), cert. denied,
454 U. S. 836, 102 S.Ct. 140, 70 L.Ed.2d 117 (1981). A claimfiled
pursuant to 29 U S.C. 8§ 1332(a)(1)(B) to enforce plan rights is
measur ed agai nst the applicable state statute of limtations. Hogan
v. Kraft Foods, 969 F.2d 142, 145 (5th Gr. 1992). |In Texas, the
statute of limtations for suits sounding in contract is four
years. |Id. Therefore, Deluna's claimnmust have been filed within
four years after the Plan Adm nistrator denied his request for
paynments of his profit-sharing pension benefits.

Del una contends that the Plan Adm nistrator did not formally
deny his request for the paynent of his benefits under the Plan
until he failed to respond to Deluna's June 24, 1992 letter which
stated that such a failure to respond woul d be consi dered a deni al
of Deluna's request for benefits. He argues that the district
court erred in concluding that Chanbles' general denial filed in
state court on My 25, 1988 constituted a denial of Deluna's
request for benefits because it did not adequately notify himthat
any further attenpts to exhaust adm nistrative renedies would be
futile. See Simmons v. WIlcox, 911 F.2d 1077 (5th Cr. 1990).

W disagree with Deluna's characterization of Chanbles
deni al . Del una states that he never received a denial fromthe
Plan Adm nistrator, yet he also argues that Chanbles' failure to

respond to his June 24, 1992 letter entitled himto proceed to



f eder al court because any further attenpts to exhaust
adm nistrative renedies would be futile. The district court,
however, determ ned that Del una recogni zed t hat Chanbl es had deni ed
his benefits claimon the date he filed suit in state court because
his petition stated "Defendants refuse to pay over any portion of
the Profit Sharing Trust nonies owning to the Plaintiff." W agree
with the district court's determ nation

"The question when a reasonabl e person woul d have known t hat
his legal rights had been invaded, so that the statute of

limtations began to run, is a question of fact...." Brock v. TIC
International Corp. 785 F.2d 168, 171 (7th Gr. 1986) (citing
Castorina v. Lykes Bros. S.S. Co., 758 F.2d 1025, 1034 (5th Gr.)
cert. denied, 474 U. S. 846, 106 S.Ct. 137, 88 L.Ed.2d 113 (1985)
and d ass v. Petro-Tex Chem cal Corp., 757 F.2d 1554, 1561-62 (5th
cir. 1985)). Therefore, we can only reverse the district court's
findings if clearly erroneous. |d.

W find that the district court findings were not clearly
erroneous. Deluna was aware that his rights had been invaded by
the tinme he filed his state suit agai nst Chanbles. Although he did
not receive a formal denial of his request for a | unp-sum paynent
of his profit-sharing pension benefits under the Plan, on several
occasi ons Chanbl es refused to conply with his witten requests. In
addition, Deluna received a general denial on My 25, 1988 in
response to his clains inthe state suit. Deluna did not file this

instant action in federal court until February 11, 1993, nore than

four years later. Therefore, we hold that the district court did



not err in finding that Deluna's clains under 29 US. C 8§
1132(a)(1)(B) are barred by the Texas four year statute of
[imtations.

Del una' s remai ning cl ai ms pursuant to 29 U. S.C. 8§ 1024(b) and
1132(c) are governed by the statute of |limtations provided in 29
US C 8§ 1113.°® Having first asserted the clains in state court,
Del una had "actual know edge" of Chanbles' violation on February
26, 1988, thereby neeting the requirenents of § 1113(2).
Therefore, we find that the district court did not err in
determining that Deluna's three year statute of I|imtations
pursuant to 29 U S.C. 8 1113(2) expired prior to the filing of the
instant action on February 11, 1993.

CONCLUSI ON
For the reasons stated above, the judgnent of the district

court 1s AFFI RVED

3 Section § 113 provides in pertinent part:

No action may be commenced under this subchapter
Wth respect to a fiduciary's breach of any
responsibility, duty, or obligation under this part, or
Wth respect to a violation of this part, after the
earlier of--

(1) six years after (A) the date of the | ast
action which constituted a part of the breach or
violation, or (B) in the case of an om ssion, the
| atest date on which the fiduciary could have cured the
breach or violation, or

(2) three years after the earliest date on which
the plaintiff had actual know edge of the breach or
violation....



