UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 94-10477

(Summary Cal endar)

TRAVI S CARTER, JR. ,
Peti ti oner- Appel | ant,
ver sus
WAYNE SCOTT, Director, Texas
Departnent of Crimnal Justi ce,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(4:93 CV 634Y)

(Novenber 25, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Travis Carter, Jr., was convi cted of aggravated sexual assault
wth a deadly weapon. Carter challenged the constitutionality of
t hat conviction by neans of a petition for a federal wit of habeas
corpus, which was filed in accordance with 28 U.S. C. § 2254 (1988).

The district court dismssed the petition under Rule 9(b) of the

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



Rul es Governing 8 2254 Cases,! holding that Carter should have
included his clainms in a federal habeas petition that he had filed
two years earlier. Carter appeals the district court's dism ssal
of his petition, arguing that the court erroneously found that it
concerned the sane conviction that was the subject of the prior
federal habeas petition.

I

Travis Carter, Jr., was convicted of aggravat ed sexual assault
and was sentenced by a Tarrant County district court to forty-five
years' inprisonnent. Approximately nine nonths |ater, Carter was
convi cted of aggravated sexual assault with a deadly weapon by the
sane Tarrant County district court and received a sixty-year
sentence. The two convictions were for separate offenses.

Carter subsequently filed a petition for a federal wit of
habeas corpus challenging the first conviction, but the district
court dism ssed the petition. Mre than two years later, Carter
filed a petition for a federal wit of habeas corpus chall enging
t he second conviction. The district court dism ssed the second
petition under Rule 9(b) of the Rules Governing 8§ 2254 Cases,?
adopting a magistrate judge's finding that Carter should have

included in the first petition the clains he raised in the second

1 28 U.S.C. foll. § 2254 (1988).

2 Rule 9(b) states that:

A second or successive petition may be dismissed if the judge finds
that it fails to allege newor different grounds for relief and the
prior determ nation was on the nerits or, if new and different
grounds are alleged, the judge finds that the failure of the
petitioner to assert grounds in a prior petition constituted an
abuse of the wit.
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petition.

Carter appeals the district court's Rule 9(b) dism ssal of his
second federal habeas petition, arguing that the nagistrate judge
m st akenly believed that the second petition concerned the sane
conviction as the first petition.® In lieu of a response brief,
the State Attorney General's Ofice has submtted a letter stating
that: "The Director is constrained to concede that the di sm ssal of
Carter's petition wunder Rule 9(b) was inappropriate. The
conviction attacked in Carter's first federal petition was
different fromthat attacked in his subsequent petition."

The State bears the burden of pleadi ng abuse of the wit under
Rule 9(b). MO eskey v. Zant, 499 U. S. 467, 494, 111 S. C. 1454,
1470, 113 L. Ed. 2d 517 (1991) ("Wen a prisoner files a second or
subsequent application, the governnent bears the burden of pl eading
abuse of the wit."). Acknow edging that the State attorney "was
in error in pleading abuse of the wit," the State now w t hdraws
its plea.

I

W therefore REVERSE the district court's dismssal of

Carter's federal habeas petition and REMAND to that court for

further proceedings consistent wth this opinion.

8 The Rul es Governing 8§ 2254 Cases al |l ow petitioners to challenge two
conpl etely separate convictions by the same court in a single petition, but do
not require themto do so. Rule 2(d) of the Rul es Governing § 2254 Cases states
that: "Apetition shall belimted to the assertion of aclaimfor relief against
the judgnent or judgnents of a single state court (sitting in a county or other
appropriate political subdivision)." Id. Thus, Rule 2(d) "pernmits, but does not
require, an attack in a single petition on judgnents based upon separate
i ndictments or on separate counts even t hough sentences were i nposed on separate
days by the sane court." Rule 2(d) advisory comittee's note (enphasis added).
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