IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10467
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

RAY CHARLES GARY a/k/a R C. GARY,
and ELLI S EARL HAVKI NS,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Northern District of Texas
(5:93-CR-135-0Q)

(January 13, 1995)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

Ray Charles Gary and Ellis Earl Hawki ns were convicted of two
counts of carjacking in violation of 18 U S.C. 88§ 2 & 2119 (Counts
1 and 2), and two counts of carrying and using a firearm in
relation to a crine of violence, in violation of 18 U S C

8 924(c)(1) (Counts 3 and 4). Hawki ns was al so convicted of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



possession of a firearmas a felon, in violation of 18 U S C §
922(9g) (1) (Count 5). Gary was convicted of receipt of a stolen
firearm (Count 6) and possessing a firearmwi th obliterated seri al
numbers (Count 7), in violation of 18 U S.C. 88 922(j) and (k),
respectively. The only portions of their respective sentences that
are chal |l enged on appeal are the 240-nonth sentences they received
for using and carrying a firearm in relation to a crine of
vi ol ence.
I

First, Gary and Hawki ns chal |l enge their convictions for both

18 U.S.C. § 2119 and 8 924(c)(1) on doubl e jeopardy grounds. They

argue that the Suprene Court's decision in US. v. Dixon,!t

reestabli shed the Bl ockburger? sane elenents test "as the sole

constitutional analysis wused to determne double jeopardy

violations." They argue that "[while this Court has held that
congressional intent to punish cunmulatively can overcone a
Bl ockburger violation, . . . [the] Suprenme Court has not held

simlarly and that, in fact, D xon's effect suggests otherw se."
"The Fifth Amendnent's [D]ouble [J]eopardy [C]| ause protects
a crimnal defendant against . . . nultiple punishnents for the

sane offense.” U.S. v. Singleton, 16 F.3d 1419, 1422 (5th Cr.

1U.S. v. Dixon, US __, 113 S.Ct. 2849, 125 L.Ed.2d 556
(1993).

2Bl ockburger v. U.S., 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306
(1932).




1994) (internal quotations and citations omtted). This Court

applies the Blockburger test to determ ne whether two different

statutes punish the sane offense. [d. Under Bl ockburger, the two

statutes at issue are conpared to determ ne "whet her each provi sion
requi res proof of an additional fact which the other does not."
Id. (citations omtted). If the statutes fail this test, a
def endant nmay not be puni shed under both of them"in the absence of
a clear indication of contrary legislative intent." [d. (quoting

Whalen v. U S., 445 U. S. 684, 692, 100 S.Ct. 1432, 1438, 63 L. Ed. 2d

715 (1980)).
The Singleton Court held that 8§ 2119 and § 924(c) failed the

Bl ockburger same el enents test. |d. at 1422-25. Nevert hel ess,

based on the text and the legislative history of 8§ 924(c), we
concl uded that "Congress has nmade a sufficiently clear indication
of its intent to inpose cunul ative puni shnents for violations of §
924(c) and all crines of violence, including "carjacking,' to
satisfy the requirenents of the Double Jeopardy Cause." [|d. at
1429. Accordingly, we upheld the convictions and sentences under

both statutes. I1d.; see also U.S. v. Portillo, 18 F. 3d 290, 291-92

(5th Cr. 1994) (Congress's clear indication of intent to inpose
cunul ative punishnment for 8§ 924(c) violations and crinmes of
vi ol ence satisfies the requirenents of Double Jeopardy).

Recogni zing that the holding of Singleton forecloses their
argunent, Gary and Hawkins maintain that the Suprenme Court

abandoned the "cl ear expression of | egislative intent"” prong of the



doubl e jeopardy analysis in D xon, 113 S.C. at 2856, effectively
overruling Whalen and M ssouri v. Hunter3® 459 U S. 359, 103 S. Ct.

673, 74 L.Ed.2d 535 (1983).

First, we believe that Gary and Hawki ns m scharacterize D xon.
The issue in that case was "[w hether the Double Jeopardy C ause
bars prosecution of a defendant on substantive crimnal charges
based upon the sanme conduct for which he previously has been held
in crimnal contenpt of court." D xon, 113 S. C. at 2854. A
divided Court held that double jeopardy bars the subsequent
prosecution to the extent that prosecution is for crines that
provi ded the basis for the contenpt order. |d. at 2856-58 (Scali a,
Kennedy, J.J.); id. at 2868-79 (Wiite, Stevens, J.J., concurringin
the judgnent in part and dissenting in part); id. at 2879-81
(Blackmun, J., concurring in the judgnment in part and dissenting in
part); id. at 2881-91 (Souter, J., concurring in the judgnent in
part and dissenting in part). D xon did not address whether
enhanced penalty statutes, such as 8 924(c), violate the Double
Jeopardy Clause, nor did the Court purport to overrule Hunter.
Instead, a five-justice mgjority in Dixon overruled Gady v.
Corbin, 495 U. S. 508, 110 S.Ct. 2084, 109 L.Ed.2d 548 (1990), and
abandoned t he "sane conduct” test set forth therein. [d. at 2859-

64, 2865-68 (Scalia, Kennedy, Rehnquist, O Connor, and Thonas,

SHunter held that legislative intent governs whether the
i nposi tion of cunul ative puni shnent vi ol ates doubl e jeopardy. 459
U S. at 368-69.



J.J.). Now, under Dixon, if a court determ nes that a defendant's

prosecution for a subsequent of fense does not viol ate Bl ockburger,

the inquiry is over and the court need not take the additional step
Grady inposed. See 113 S.Ct. at 2859-64, 2865-68.

Second, contrary to Gary and Hawkins's argunent, Singleton
cited D xon and recogni zed the change effected by it. Singleton
noted that, in determ ning whether two statutes punish the sane

of fense, "[t] he Bl ockburger "sane el enents' test is the only hurdle

t he prosecution nust overcone to avoid a doubl e jeopardy bar," and
cited Dixon as support. See 16 F.3d at 1422 n.10. Si ngl et on
further observed that Dixon rejected the "sane conduct"” test of

Gady. Id. However, Singleton went on to find no doubl e jeopardy

vi ol ati on based on the reasoning of Hunter.

Absent en banc consideration or a supersedi ng decision from
the Suprenme Court, Singleton is binding precedent on subsequent
panel s addressing this issue. See In re Dyke, 943 F. 2d 1435, 1442

(5th Gr. 1991). D xon is not "clearly contrary" to this Court's

decision in Singleton. See Singleton, 16 F. 3d at 1443. Therefore,

Singleton is controlling and di sposes of this issue.
I
Next, @Gary and Hawkins argue that they should not have
recei ved 20-year sentences on Count 4, which charged the use of a
firearmin relation to the Count 2 carj acking.
Section 924(c)(1) provides that the penalty for a conviction

for using or carrying a firearm in relation to any crine of



vi ol ence shall be five years inprisonnment to run consecutively to
the prison termfor the crinme of violence. 18 U S.C. 8§ 924(c)(1).
Gary and Hawkins received the mandatory five-year consecutive
sentences for their convictions on Count 3 for the use of a firearm
in relation to the Count 1 carjacking. However, that section
further provides that "[i]n the case of [the defendant's] second or
subsequent conviction" for the use or carriage of a firearmin
relation to a crinme of violence, the mandatory sentence is a
20-year consecutive term 18 U . S.C. 8§ 924(c)(1).

In U.S. v. Deal, 954 F. 2d 262, 263 (5th Gr. 1992), aff'd, 113

S.C. 1993 (1993), we held that the enhancenent provision of §
924(c) for a "second or subsequent conviction" is triggered even
t hough the second or subsequent conviction resulted fromthe sane
indictnment as the first conviction. The Suprenme Court affirmed the

decision. Deal v. U S, us _ , 113 S C. 1993, 1998, 124

L. Ed. 2d 44 (1993).

Gary and Hawki ns argue that the 20-year sentence for a "second
or subsequent" firearm conviction does not apply when the first
convi ction and the "second or subsequent” conviction both fl ow from
of fenses that occur "within mnutes of each other" and are part of
a "continuing crimnal spree.” On Decenber 26, 1992, Gary and
Hawki ns carjacked two different victins at two different | ocations.
The first carjacking occurred at about 9:47 p.m and the second at
about 10:30 p.m that sanme night. They argue that Deal 1is

i napplicable because the Deal Court inplicitly "relied on the



tenporal distance between Deal's six offenses to determ ne that
these were, in effect, separate crimnal episodes for which he
coul d be sentenced consecutively on the gun counts."”

Gary and Hawki ns have msinterpreted Deal. "In the context of
8§ 924(c) (1), we think it unanbiguous that “conviction' refers to
the finding of guilt by a judge or jury that necessarily precedes
the entry of a final judgnent of conviction." Deal, 113 S.C. at
1996. Additionally, the "second or subsequent conviction" does not
refer to a "subsequent offense.” [d. at 1997-98. The Deal Court
did not rely on the tenporal distance between of fenses to determ ne
that the court properly inposed the enhanced penalty based on a
"second or subsequent conviction." See id. at 1996-98.

Gary and Hawkins were convicted of two counts of using or
carrying a firearmin relation to a crinme of violence. Wen the
of fenses were commtted is irrelevant to these sentences. Gary and
Hawki ns were clearly subject to the sentence enhancenent under 8§
924(c)(1). The district court did not err in inposing 20-year
sentences for their second conviction for a violation of
8§ 924(c)(1).

1]

For the reasons stated herein, the convictions and sentences

of Ray Charles Gary and Ellis Earl Hawkins are
AFFI RMED



