IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10464
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

ROXANNA K. YORK
and
TERRY LEE YORK,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:93-CR 129-A(2))

(January 26, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Roxanna and Terry Yor k appeal their convictions of obstructing
commerce by robbery; Terry York appeal s his conviction of using and
carrying a firearm during a crine of violence. The convictions

were pursuant to 18 U S.C. 88 924(c) and 1951. Finding no error,

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



we affirm

| .

Lorri Hamman testified that she was working at a Texaco
station in Fort Worth, Texas, on August 1, 1993. Around 6:30 p.m,
Yor k approached her and requested noney. Hamman responded, "[y]ou
must be kidding." York told Hamman that he had a gun and lifted
his shirt to reveal part of a revolver placed in his trousers.
Accordi ng to Hamman, she saw part of the cylinder and trigger of
t he handgun.

Hamman testified that the handgun shown to her at trial was
consistent with the handgun the robber possessed on August 1.
Hamman gave York noney. York fled the Texaco station. Hanmman
wat ched York run under a bridge and past the Hulen Mll. Yor k
di sappeared after runni ng underneath a bridge, in the direction of
a Benni gan's restaurant.

Kat heri ne Hagood testified that she was buyi ng gasoline at the
Texaco station on August 1. She saw a van stop in the mddl e of
Hul en Street. York junped out of the van and ran into the station,
then, shortly thereafter, energed and ran underneath a bridge and
out of sight, in the direction of Bennigan's. Hagood identified a
phot ogr aph of the van.

Adam Hughes testified that he was working at Bennigan's that
day. York entered the restaurant and asked to speak with the
manager. Hughes notified his nmanager, who briefly remained in his

of fice while Hughes returned to York. York instructed Hughes to



hand over the restaurant's noney. York referred to a .38 cali ber
handgun tucked into his waist, but Hughes did not see any gun.
Hughes's manager, Bill Barwg, cane to the front. York again
referred to a .38 caliber handgun. Barwi g instructed Hughes to
give the restaurant's cash to York; Hughes conplied with his
manager's instruction. York encountered sone of Hughes's co-
wor kers as he left Bennigan's. The other enployees followed York
after Barw g told themthat York had robbed the restaurant. Barw g
corroborated Hughes's testinony and added that he saw a bul ge
inside York's shirt when York reached inside his shirt.

Carl Leiss testified that he was working at Bennigan's on
August 1. He entered the front door of the restaurant with three
of his co-workers around 6:45 or 7:00 p.m York bunped into him
and a co-worker as he left Bennigan's. Shortly thereafter, Barw g
told the group that the man had robbed the restaurant.

The Benni gan's group chased York, who pointed a bl ack handgun
at the group, which ducked behind a car. York ran to another
restaurant and disappeared behind a garbage dunpster. The
Benni gan's group separated and circled the building, searching for
York. A restaurant patron indicated that York was hiding in sone
bushes.

York fell out of the bushes. Leiss saw a brown bag and a
handgun in York's possession; the gun fell to the ground as York
fell. According to Leiss, the gun "nmade a cl anki ng sound" as it
fell. Leiss did not believe the gun sounded |i ke a wooden object

when it hit the ground.



York rai sed hinself and ran across Hulen Street. According to
Leiss, a man in a blue Chevrol et Lum na m nivan chased York around
a garbage dunpster. York ran away fromthe dunpster. The van hit
York and knocked him down. York rose and pointed his gun at the
Lum na. The van hit York again and knocked hi m down again. York
lifted hinself again and pointed his gun at the van. The van again
knocked hi mdown. Leiss could not tell whether the handgun was a
pistol or arevolver. Leiss testified that the handgun in evi dence
at the trial was not the weapon he had seen York hold on August 1

York lifted hinself, raninto Hulen Street, pointed his gun at
oncomng traffic, and ordered people to exit their cars. According
to Leiss, sone cars slowed or stopped, but accel erated when York
approached them A van drove up, stopped, and | et York enter, then
drove off on Hulen Street.

Bennigan's enployee Kenneth Harrison testified that he
participated in the chase. He saw York holding a gun and point it
at the Bennigan's group and at the man in the Lumna van.
According to Harrison, the handgun made a scraping, netallic sound
when it hit the ground. The handgun in evidence at the trial was
not the handgun Harrison saw York hol di ng.

Kat hy Rauschuber testified that she was the nanager at a
Denny's restaurant in Fort Wrth. According to Rauschuber, York
entered her restaurant on August 2, 1993. He announced a robbery
and began to lift his shirt. Rauschuber gave York sone noney.
York |l eft Denny's.

Fort Worth police SWAT-team officer Katherine Mary Tucker



testified that she and her partner placed a van under surveill ance
on the afternoon of August 2, 1993. Around 6:00 p.m, Tucker saw
a wonman enter the driver's side of the van and a man enter the
passenger's side. Tucker identified Roxanna York ("Roxanna") as
the driver and York as the passenger.

Tucker and her partner followed the van to an apartnent
bui | ding, where a second man entered the van. The van drove to
Denny's restaurant. Along the way, Tucker observed York rise from
his seat, walk to the rear of the van, bend over as if rooting
through itens in the van, and return to his seat. York exited the
van shortly before it arrived at Denny's. Tucker |ost sight of the
van after it arrived at the restaurant.

According to Tucker, York wal ked to the front door of Denny's.
A worman opened the door and | ooked out. York entered the restau-
rant, and the woman wal ked behi nd the cash register. York energed
fromthe restaurant about two mnutes |ater and ran away.

Fort Worth SWAT-team officer M chael Lane testified that he
al so followed the van to Denny's. According to Lane, he saw a man
exit the van and attenpt to enter the restaurant through a rear
door. After trying the rear door, the man wal ked to the front.
The man energed fromthe restaurant shortly thereafter and ran.

The police gave chase. A police officer identified hinself,
but the man continued to run. Lane stopped his car, |eapt fromthe
vehi cl e, and caught the man, whom Lane identified as York. Lane
took fromYork the Smth & Wesson handgun i ntroduced i nto evi dence

at York's trial.



Fort Worth SWAT-team | eader Kevin Morton testified that he and
anot her officer were outside Denny's on August 2. \Wen York ran
fromthe restaurant, officers who were observing the van inforned
Morton that the van was parked behind sonme businesses south of
Denny's. Morton turned into the alley behind those busi nesses and
saw the van. According to Mdrton, he saw Lane approach York while
Brown approached the van. The van drove away from Brown and t oward
Morton at a high rate of speed. The van stopped. Mrton averred
t hat Roxanna sat in the driver's seat of the van.

Fort Worth police detective Russell Marsh read a statenent
given by York on August 2. York confessed to having robbed
Benni gan's, Texaco, and Denny's but did not admt to having carried
a handgun during the August 1 robberies. He did admt that he
carried a gun during the Denny's robbery.

Marsh sunmarized a statenent given to him by Roxanna.
Accordi ng to Marsh, Roxanna told himthat she had been a passenger
in a van shortly before August 2. The driver took the van to a
restaurant. She waited in the van. She saw a chase. She foll owed
the chase and then drove away.

Marsh testified that Roxanna told him that she had been a
passenger in the sanme van on August 2. The driver took the van to
a location near Denny's and parked. She waited in the van.
Shortly thereafter she observed a chase. Police officers ap-
proached the van and t ook Roxanna into cust ody.

York testified that he had whittled a wooden replica of a

Beretta .380 caliber automatic pistol in July 1993. He fastened



the pieces of thereplicawth nails and screws and colored it with
shoe polish. According to York, he used the replica during the
August 1 robberies. Also according to York, Roxanna had no advance
know edge of the robberies. York admtted that he had used a rea
gun to rob Denny's.

Roxanna testified that she and York were fighting in the van
on August 1. York suddenly junped fromthe van on Hulen Street.
Roxanna drove until she cooled off. She saw the Lum na van hit
York. York pointed a gun at Roxanna. He clinbed into the van and

put the gun to her head, telling her, [d]jrive or I'IIl kill you.""

Accordi ng to Roxanna, she slept in the van whil e York drove on
August 2. She woke up while the van was parked and i nqui red about
York's whereabouts. She becane angry and started driving the van

away .

.

York contends that the governnent presented insufficient
evi dence t o support his conviction of using a firearmin connection
wth a crime of violence during the August 1 robberies. Specifi-
cally, York argues that there was insufficient evidence to show
that the object he used on August 1 was a handgun. York's
contention is unavailing.

Areviewng court will affirma jury verdict so long as there
is evidence sufficient to allow a reasonable jury to find a
defendant gquilty beyond a reasonabl e doubt. The review ng court

will viewthe evidence and all inferences fromthe evidence in the



light nost favorable to the verdict. United States v. Bell,

678 F.2d 547, 549 (5th Cir. Unit B 1982) (en banc), aff'd, 462 U.S.
356 (1983).

There was anple evidence from which the jury could have
concl uded that York used a handgun on August 1. Hanman believed
that York showed her part of a handgun at the Texaco station.
Leiss and Harrison testified that they saw York drop a handgun and
that the gun sounded netallic. They al so saw York wai ve a handgun
at the Lumna and at traffic. Finally, Roxanna testified that York

put a gun to her head on August 1 and told her to drive away.

L1,
York next contends that his convictions of obstruction of
comerce by robbery and use of a firearmin a crinme of violence
constitute doubl e jeopardy. York concedes that his argunent is

foreclosed by United States v. Martinez, 28 F.3d 444 (5th Cr.),

cert. denied, 115 S. C. 281 (1994). According to York, he w shes

to preserve his contention because he believes the i ssue i s subject

to consideration by the Suprene Court.

| V.

Roxanna contends that the district court inproperly directed
the court reporter to reread to the jury a portion of Tucker's
testinony. Roxanna's contention is unconvincing.

"The trial judge has broad discretion in responding to a jury

request to reread testinony." United States v. Sandoval, 847 F. 2d




179, 186 (5th Cr. 1988). During deliberations, the jury sent the
district judge a note asking, "'[a]ccording to the fermale SWAT
officer's testinony, who was driving the van when it arrived at the
Denny's?'" Over Roxanna's objection, the court directed the court
reporter to examne the record of Tucker's testinony and read the
testinony relevant to the jury's question:

QUESTION:  Tell the jury what you observed at about 6: 00

p. m

ANSVWER: At about 6:00 p.m, | observed a white fenale

enter the driver's side of the van and a white nal e enter
t he passenger side of the van.

QUESTI ON: Could you tell whether the driver of the
vehi cl e changed, or was there ever an opportunity for the
driver of the vehicle to change?
ANSWER: Not while | was observing it.
The court later found that the statenments were "sufficiently in
context to have a neaning." The court also received a note from

the jury indicating that the rereading of the testinony was

adequat e.
The record reflects no abuse of discretion. The court
reporter accurately recounted Tucker's testinony. Nothing in

Tucker's testinony tended to contradict the reporter's recapitul a-

tion.

V.
Roxanna next contends that there was i nsufficient evidence to

support her conviction of obstructing commerce by robbery and



aiding and abetting. Roxanna's contention i s unconvincing.

To convict a defendant of aiding and abetting under
18 US.C 8§ 2, the Governnent nust prove (1) that the
def endant associated wth the crimnal vent ure,
(2) participated in the venture, and (3) sought by action
to make the venture succeed. The defendant nust share
the principal's crimnal intent and engage in sone
affirmati ve conduct designed to aid the venture.

United States v. G&llo, 927 F.2d 815, 822 (5th Cr. 1991) (cita-

tions omtted).

The governnent presented sufficient evidence from which the
jury could conclude that Roxanna ai ded and abetted the robbery of
Denny's. Tucker observed Roxanna enter the driver's side of the
van and saw her drive the van to a location near Denny's.
According to Morton, Roxanna was sitting in the driver's seat when
he stopped the van and arrested the occupants. Al so according to
Morton, the van drove away when Brown approached it.

The jury could have inferred Roxanna's guilty know edge from

evi dence that she had attenpted to flee. United States v. Kalish,

690 F.2d 1144, 1155 (5th Cr. 1982), cert. denied, 459 U S 1108

(1983). Addi tionally, Roxanna's testinony that she slept while
York drove to Denny's and then awoke and drove away angrily after
she i nqui red about his whereabouts is inplausible, particularly in
light of the police testinony. "'[A] l|less than credi bl e expl ana-
tion" is part of the overall circunstantial evidence from which

know edge may be inferred.™ United States v. Arzola-Amya,

867 F.2d 1504, 1512 (5th Cr.), cert. denied, 493 U. S. 933 (1989).

10



VI .

Roxanna finally contends that the district court incorrectly
adj usted her offense | evel upward for use of a firearm She argues
that the governnent presented no evidence that she knew that her
husband had used a firearm on August 2.

The sentenci ng gui deline provision governing robbery directs
district courts, "if a firearm was brandished, displayed, or
possessed, increase by 51levels[.]" US S G 8§ 2B3.1(b)(2)(C. A
def endant may be held accountable if his co-defendant's use of a

weapon was reasonably foreseeable. United States v. Baker,

No. 89-1554, slip op. at 7-8 (5th Cr. Jan. 24, 1990) (unpub-
l'i shed).

York's use of a handgun on August 2 was reasonably foreseeabl e
to Roxanna. According to Roxanna, York held a gun to her head on
August 1, when he told her to drive away.

AFFI RVED.
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