IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10460
Summary Cal endar

TRANSPORTATI ON | NSURANCE COWVPANY,
Pl ai ntiff-Appellant,
vVer sus

JOHN L. HEI MAN and
JOYCE HEI MAN,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Northern District of Texas
(3:93-CVv-1830-T1)

(Cct ober 24, 1994)
Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.
PER CURI AM *
A declaratory judgnent action was filed by Transportation
| nsurance Conpany ("Transportation”) seeking construction of a

policy. The district court dism ssed the case based on the

abstention doctrine. Transportation appeals the dismssal. W
affirm
“Local Rule 47.5 provides: "The publication of opinions

t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



BACKGROUND

Transportation entered into a professional liability
i nsurance contract with Garner & Garner, Inc. ("Garner"). Hei man
brought suit against Garner in state court for professional
mal practice. Transportation obtained a declaratory judgnment from
the United States District Court stating that it owed no duty to
defend or indemify Garner against Heiman's all egations because
the allegations stemmed frominvest nent advice, not accounting
servi ces.

Hei man anended the state court pleading to allege that
Garner was negligent in the performance of accounting services.
Transportation responded to a denmand by Garner for unconditi onal
defense in the anended state court action by offering a limted
def ense under a reservation of rights. Garner refused. Garner
subsequently entered into a settlenent agreenent wth Hei man.

Hei man denmanded paynment of the judgnent from Transportation and
Transportation denied liability.

Transportation filed a new declaratory judgnent action in
the federal district court before refusing to pay the state court
judgnent. Heiman subsequently filed a wit of garni shnent
agai nst Transportation in the state court and then filed a notion
to stay or dismss the federal action. The federal judge
di sm ssed the action.

DI SCUSSI ON
A district court has discretion in deciding a declaratory

j udgnent action, but the court may not dism ss these actions "on



the basis of whimor personal disinclination." Travelers Ins.

Co. v. Louisiana FarmBureau Fed'n, Inc., 996 F.2d 774, 778 (5th

Cir. 1993). The appropriate standard of review is abuse of

di scretion. Ganite State | nsurance Co. v. Tandy Corporation,

986 F.2d 94, 96 (5th Cr. 1992), cert. dism ssed, 113 S.C. 1836

(1993).

In this case, the district court considered the purposes of
the Declaratory Judgnent Act and the factors relevant to the
abstention doctrine. After doing so, the court concl uded that
the case should be dism ssed because: 1) the matters in
controversy could be fully adjudicated in state court; 2)
substantial action had not been taken in the federal suit; and 3)
the federal suit was filed in anticipation of the state
proceeding. The facts indicate that the controversy can be fully
adjudicated in state court. At the tinme of dismssal, the
federal action had only progressed through the prelimnary
pl eadi ng stages with m nimal discovery. Heimn had won a
judgnent in state court and indicated that he considered
Transportation responsible for its paynent. Therefore, the
district court's assunption that Travelers filed the federal
court action in anticipation of the state court proceeding is not
w t hout basi s.

The district court did not abuse its discretion "by failing
to individualize its decision by addressing the facts of this
case in light of the [] abstention factors and the goals of the

Decl aratory Judgnent Act." Travelers, 996 F.2d at 779. In



addition, the district court's dism ssal of this case was not
based on "whi mor personal disinclination."™ 1d. at 778.

AFF| RMED.



