IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10457
(Summary Cal endar)

JOHN E. HANNON
Pl ai ntiff-Appellant,

ver sus

R L. POLK & COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CV-354-Q

(Novenber 22, 1994)
Bef ore DUHE, W ENER and STEWART, Circuit Judges:
PER CURI AM *

John E. Hannon filed a raci al discrimnation conpl aint agai nst
his enployer, R L. Polk & Conpany. The district court granted
Pol k' s notion for summary judgnent, and Hannon appeals. W affirm

FACTS

R L. Pol k & Conpany hired John E. Hannon, an African-Anerican
mal e, on July 25, 1990 as a telenmarketer to sell listings in and
copies of a directory it produces for cities throughout the United

St at es. In early 1991, Hannon was appointed to the position of

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the | egal profession."Pursuant
tothat Rule, the Court has determ ned that this opinion should not
be publi shed.



O fice Orders Coordi nator, a position which Hannon favored because
of the quality of custoners and better bonus schedule. Hannon's
supervi sor was David Royalty, a white nale. Royalty's roommte,
Roger Fuhrman, was al so a tel emarketer under Royalty's supervi sion.
In 1991 and 1992, Fuhrman occasionally acted as tel emarketing
supervi sor when Royalty was absent fromwork. On April 1, 1992,
Royalty was replaced by Joe Wl ker. Pol k began expanding its
tel emarketing operations by hiring additional enployees, and
addi tional tel emarketing supervisors were needed. Wal ker pronoted
seven people in the tinme period during which Hannon conpl ai ns of
raci al discrimnation. Wal ker pronoted Fuhrman to a supervisor
position in My 1992. Two other persons were pronoted to
supervisor on July 1, 1992: Sythia Manning (an African-Anerican
female), and Rick Brewer (a white nmale). On Septenber 12, 1992,
Wl ker pronoted Jeanette Martin (an African-Anerican fenmale) to the
position of supervisor.

When Hannon asked why he had not been pronoted, Walker told
Hannon that he had | ess supervisory experience than those who had
been pronoted. Hannon then revised his resune to show additi onal
t el emarketi ng supervisory experience which had not been shown on
his previous resune. On May 11, 1993, three telemarketing
supervi sor positions were filled wth Hannon, Harry Dixon (an
African- Aneri can mal e), and Shebrenda Johnson (an African-Anmeri can
femal e) . Thus, during the year in which Hannon clains he was
di scrim nated against, five of the seven who were pronoted to the

supervi sory position were African-Anerican.



Hannon al |l eged that during m d-1991 until April 1992, Royalty
di scrim nat ed agai nst hi mby gi ving Fuhrman preferential treatnent
based on race. This preferential treatnent included better work
assi gnnents. Hannon all eged that, after Wal ker repl aced Royalty in
April 1992, he was discrimnated agai nst on the basis of race when
others were hired before him during the initial expansion of
t el emarketi ng personnel . Pol k noved for sunmary judgnent. The
district court found that Hannon's summary judgnent evidence was
insufficient to establish an essential elenment of his claim and
granted sunmary judgnent agai nst Hannon and in favor of R L. Polk
& Conpany Hannon appeals, pro se, asserting that the district
court erred in disregarding his summry judgnent evidence! and in
failing torule in his favor.

Dl SCUSSI ON

Hannon raised two clains of disparate treatnent before the
district court. The first was that Fuhrman and Brewer were treated
nmore favorably than were simlarly situated African-Anericans, and
the second was that Polk pronoted them before Hannon because of
Hannon's race. The district court found that (1) Hannon presented
no evidence of favoritism toward Brewer, and (2) although the

record shows favoritismtoward Fuhrman, it does not show that the

! Hannon contends that the district court disregarded his
summary judgnent evidence. He asserts that, if his evidence had
been considered, the district court would have ruled in his favor.
Qur reviewof the district court determ nation shows that there was
no exclusion or other disregard of evidence. The district court
consi dered the docunents and nenoranda presented by both parties
and rendered judgnent. This argunment has no nerit and is not
di scussed further herein.



favoritism was based upon race. The record supports these
fi ndi ngs.

Summary judgnent i s proper where there exi sts no genui ne i ssue
as to any material fact. Fed.R Cv.P. 56(c). A dispute about a
material fact is "genuine" if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

Bodenheiner v. PPG Industries, Inc., 5 F.2d 955, 956 (5th Gr.

1993), citing Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248,

106 S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986). W review summary
j udgnents de novo i n enploynent discrimnation cases, applying the

sane standard as the district court. Bodenheiner, 1d., citing

VWltrman v. Int'l Paper Co., 875 F.2d 468, 474 (5th Cr. 1989).

The plaintiff in a Title VIl discrimnatory treatnent case
must first establish a prima facie case of racial discrimnation.
In order to showdi sparate treatnent in pronotion, a plaintiff nust
show (1) nenbership in a protected group, (2) an application for an
open job for which he was qualified, (3) rejection, and (4) action
by the enployer in pronoting or hiring a nonmnority for the job or
in continuing to seek nonmnority applicants for that job. Uviedo

v. Steve's Sash & Door Co., 738 F.2d 1425, 1428 (1984), cert

denied, 474 U.S. 1054, 106 S.C 791, 88 L.Ed.2d 769 (1986); see
also, St. Mary's Honor Center v. Hi cks, u. S , 113 S. Ct. 2742,

2747, 125 L. Ed.2d 407 (1993) and McDonnel Douglas Corp. v. Geen,

411 U.S. 792, 93 S. . 1817, 1824, 36 L.Ed.2d 668 (1973). |If the
plaintiff succeeds in proving the prinma facie case, the burden

shifts to the defendant to articulate sone legitimate, non-



discrimnatory reason for the adverse job action. McDonnel

Dougl as, 1d.: Younqg v. City of Houston, Texas, 906 F.2d 177, 180

(5th Gir. 1990).

The i ssue in a disparate treatnent case i s whet her a def endant
had a discrimnatory intent. Wi edo, 738 at 1429. It is the
plaintiff's task to denonstrate that simlarly situated enpl oyees

were not treated equally. Texas Dept. of Conmunity Affairs v.

Burdi ne, 450 U. S. 248, 249, 101 S.C. 1089, 1091 (1981). Stray
remarks in the workplace cannot justify requiring the enployer to
prove that its hiring or pronotion decisions were based on
| egiti mate concerns. See Young, 906 F.2d at 182, quoting Price
WAt er house v. Hopkins, 490 U. S. 228, 109 S.Ct. 1775, 1804, 104

L. Ed. 2d 268, 305 (1989).
As stated in Burdi ne, 450 U. S. at 253-254, 101 S.Ct. at 1094:

The burden of establishing a prima facie case of
di sparate treatnent is not onerous. The plaintiff nust
prove by a preponderance of the evidence that she applied
for an available position for which she was qualified,
but was rejected under circunstances which give rise to
an inference of wunlawful discrimnation. [ Foot not e
omtted.] .. . As the Court explained in Furnco
Construction Corp. v. Waters, 438 U. S. 567, 577, 98 S. Ct.
2943, 2949, 57 L.Ed.2d 957 (1978), the prima facie case
"raises an inference of discrimnation only because we
presune these acts, if otherw se unexplained, are nore
likely than not based on the consideration of
i nperm ssi ble factors." Establishnent of the prima facie
case in effect creates a presunption that the enployer
unlawful Iy discrim nated against the enployee. If the
trier of fact believes the plaintiff's evidence, and if
the enployer is silent in the face of the presunption,
the court nust enter judgnent for the plaintiff because
no issue of fact remains in the case. [ Foot not e

omtted.]



In the instant case, the district court found that Hannon had
not established a prinma facie case. The record contai ns concl usory
statenents by Hannon that both Royalty's all eged acts of favoritism
toward Fuhrman, and Wal ker's reasons for pronoting others before
pronoti ng Hannon, were because of Hannon's race. W shall exam ne
each of his clains in turn.

ROYALTY' S PREFERENTI AL TREATMENT

The facts, as described by Hannon, are as follows: Royalty
occasionally allowed his roomate, Fuhrman, to stand in as
supervi sor when Royalty was out of the office. Hannon asked to
stand in, but Royalty said no because the staff would not listento
Hannon. Hannon did not ask, and Royalty did not say, why Royalty
t hought the staff would not listen to Hannon. Royalty also gave
Fuhrman nore work than Hannon and the ot her workers.

Taken as true, these facts do not give rise to an inference of
unl awful discrimnation. Fuhrman was not the only white
tel emarketer, and Hannon was not treated differently than any of
the other telenmarketers. Even if Royalty gave preferential
treatnent to Fuhrman by the work assignnents, all telemarketers
were affected, not just the African-Anerican staff. Likew se, we
find no discrimnatory intent in the statenent that Royalty did not
think the staff would listen to Hannon. The district court
correctly found that Hannon failed to establish a prinma facie case

regarding Royalty's preferential treatnment of Fuhrman



WALKER' s PrOMOTI ON DECI SI ONS

Once Royalty was replaced by Wal ker, the pronotions began
Hannon did not know about the first opening until Fuhrman was
pronoted.? Next, Brewer and Manning were pronoted. There was no
policy for posting announcenents of new or open positions unti
August 1992. Hannon applied for this position, but Mrtin was
hired i nstead. Hannon then revised his resunme to show
tel emarketi ng supervisory experience. When the next pronotions
were made, Hannon was pronoted to tel emarketing supervisor. At
sone point, Walker said he was a "white suprenmacist."” Hannon
asserts t hat this st at enent ei t her constitutes raci al
di scrimnation or shows that Wal ker had discrimnatory intent in
hi s pronotion deci sions.

Taken as true, these facts do not prove by a preponderance
that Hannon applied for an available position for which he was
qualified but was rejected under circunstances which give rise to
an inference of unlawful discrimnation. Although Hannon did not
know about the first few avail abl e positions, one African-Anerican
and two whites were pronoted before inplenentation of the posting
system After the posting system one African-Anmerican was
pronoted before the date of Hannon's pronotion. Walker's racia
remar k shows that Wal ker was "race-conscious", but does not al one

show that discrimnatory intent notivated any of his pronotion

2 Hannon concl udes that the reason he did not know was due to
discrimnatory intent. However he agrees that there was no policy
for posting announcenents until after both Fuhrman and Brewer had
been pronot ed.



deci si ons. See and conpare, Langley v. Jackson State University,

14 F.2d 1070, 1075 (5th Gir. 1994), cert. deni ed, us __, 115

S.C. 61, _ L.Ed.2d ___ (1994).

Pol k presented evidence of the follow ng: WAl ker based his
deci sions on the enpl oyees' anount of prior supervisory experience
intelemarketing. Hannon's resune did not reflect such experience
until it was anended after Martin was pronoted. After Hannon nade
Pol k aware of his prior supervisory experience in tel emarketing, he
was pronoted. Thus, Polk presented sunmary judgnent evidence
whi ch, taken as true, would permt the conclusion that there was a
nondi scrimnatory reason for the pronotion decisions. See and

conpare, St. Mary's Honor Center, 113 S.Ct. at 2748.

Thus, even if we were to assune that Hannon did present a
prima faci e case, Pol k's evidence shifted the burden back to Hannon
t o produce evi dence whi ch denonstrates that the pronoti on deci sions
were based upon race rather than upon the absence of prior
tel emarketi ng supervisory experience on his resune. Hannon
presented a docunent which indicated that Fuhrman had |ess
experience than his resune indicated and that Fuhrman had
occasi onal "outbursts" when angry. However, Hannon agrees that the
i nformati on about his supervisory experience was not on his resune
until after Fuhrman and Brewer were pronoted.

Hannon di d not show that the reasons set forth by Polk were a
pretext for racial discrimnation. Thus, whether or not Hannon
established a prima facie case of racial discrimnation, sunmary

j udgnent was properly granted in favor of PolKk.



CONCLUSI ON

For the foregoing reasons, we agree with the district court.
Qur review of the entire record reveals that there is no genuine
issue of material fact presented under any theory of racial
discrimnation. Sunmary judgnent is therefore appropriate.

AFF| RMED.



