IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10438
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
JI MW WAYNE NANNY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CR-306-R)

(February 2, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Jinmmy Nanny appeals his conviction of being a felon in
possession of afirearm in violation of 18 U.S. C. 88 922(g)(1) and

924(e)(1). Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



On February 28, 1992, at about 1:00 p.m, Dallas Police
Oficers Darrel Dugan and Gerald Runnels were on uniform patro
when they saw Patricia Davis in the parking | ot of the Al anbo Pl aza
Motel. Davis, who was known to the officers as a | ocal prostitute,
approached the officers and told themthat Nanny had abducted her
sister, Sharon Davis, also a prostitute, at gunpoint and was
keeping her in one of the notel roons. Patricia Davis gave
officers a description of Nanny's weapon and told them in which
room her sister was being held.

The officers went to investigate and knocked on the door of
room 322. A couple of mnutes later, Sharon Davis answered the
door; she was nude, upset, and did not want to tal k. She whi spered
to the officers that Nanny had been hol ding her hostage and had
crawl ed out the back wi ndowto an adjacent room Sharon Davis al so
told the officers that Nanny was arnmed and had taken the firearm
with him

Addi tional officers arrived, and the manager provi ded a pass
key to the adjacent room Upon entering room 320, Dugan noticed
that Nanny was lying in bed on his back with his hands behind his
head and out of view, Nanny's hands may possi bly have been under a
pill ow. He was ordered to put his hands up, and he conplied
Wi | e Nanny was bei ng arrested, Runnels went directly to the front
of the bed where Nanny's head had rested and recovered a | oaded
revol ver and hol ster. Runnels testified that he could not renenber
whet her he had found the revolver underneath the pillow, the

mattress, or the bed.



Melvin Curry was renting the roomwhere Nanny was found. He
testified that after entering the room he noticed that the rear
w ndow was broken. He also testified that he did not give anyone
perm ssion to enter his roomand that the gun found there was not
hi s.

At trial, Sharon Davis recanted a statenent she had given to
the governnent prior totrial inplicating Nanny with the possession
of a firearm She testified that she had never seen Nanny with a
gun. She expl ai ned that she and Nanny had been | overs and had used
drugs together. On one occasion, she was abl e to purchase drugs on
credit by telling the drug dealers that they would get paid when
Nanny received an insurance check he was expecting. Later, she
began to fear the drug dealers she had failed to pay. She
testified that she concocted the story about Nanny ki dnappi ng her
because she believed that with his arrest the drug dealers would

not hold her responsible for the debt.

.
A
Nanny argues that the district court erred when it allowed
Patricia Davis to testify concerning Nanny's possession of a
firearm prior to his arrest. He contends that this "extrinsic
of fense" evidence shoul d have been excluded because it is unreli-
able and its adm ssion violated FED. R EwviD. 404(b).
W reviewthe adm ssion of allegedly extrinsic evidence under

an abuse-of-di scretion standard. United States v. Dill man, 15 F. 3d




384, 391 (5th Gir.), cert. denied, 115 S. Ct. 183 (1994). An

i nherent danger in admtting evidence of other acts is that the
jury mght convict the defendant for the extrinsic offense rather

than for the offense charged. United States v. Ridl ehuber, 11 F. 3d

516, 521 (5th Cr. 1993). Rule 404(b) guards against this danger
by excluding extrinsic act evidence that is relevant only to the
i ssue of the defendant's character. "Even if the extrinsic act
evidence is probative for 'other purposes’ recogni zed by
Rul e 404(b), such as show ng notive or intent, the probative val ue
of the evidence nust be weighed against its prejudicial inpact."
Id.

Neverthel ess, "[a]n act is not extrinsic, and Rule 404(b) is
not inplicated, where the evidence of that act and the evidence of

the crinme charged are inextricably intertwined." United States v.

Garcia, 27 F.3d 1009, 1014 (5th Cr.), cert. denied, 115 S C. 531

(1994) (internal quotations and citation omtted). Intrinsic
evi dence al so i ncludes evidence of acts that "are part of a single
crimnal episode" or "were necessary prelimnaries to the crine

charged. " United States v. Royal, 972 F.2d 643, 647 (5th Cr.

1992) (internal quotations and citations omtted), cert. denied,
113 S. C. 1258 (1993). Such evidence is admssible to allow the
jury to evaluate all of the circunstances under which t he def endant
acted. |d.

At trial, the district court permtted the prosecutor to
question Patricia Davis, over defense counsel's objection, about a

gun that Nanny had allegedly possessed prior to his arrest.



Davis's testinony on this issue was not consistent. On direct
exam nation, she testified that she had seen Nanny with a weapon
sonetinme during the two days prior to his arrest, but she also
testified that she could not renenber whet her she had actual |y seen
a weapon during this tine. Davis further testified that, on the
day before Nanny's arrest, she saw her sister with Nanny and that
her sister was hysterical. Nanny told Patricia to get back and
made a hand gesture that nade her believe he had a gun.

On cross-exam nation, Patricia stated that she could not be
sure whet her Nanny really had a gun, but she had heard that he did.
She also testified that she had seen Nanny with a gun on sone
unspecified date at | east three days before his arrest, and she was
not sure whether it was the sane gun that forns the basis of the
conviction in question.

Wth respect to Patricia Davis's testinony that Nanny
possessed a firearm in the course of Kkidnapping her sister,
rule 404(b) is inapplicable, as the challenged evidence was not
extrinsic to the charged offense. That Nanny had possessed a
firearm during the Kkidnapping of Sharon Davis was an inportant
pi ece of information told to the police by Patricia Davis. The
gover nnent sought to strengthen the link between Nanny and the
recovered firearm through its questioning of Patricia on direct.
Because evidence that Nanny was seen with a revolver in the days
i mredi ately preceding his arrest is directly relevant to the crine
for which he was on trial))knowi ng possession of a firearm by a

felon))the court did not abuse its discretion in admtting that



conpl ai ned- of testinony.

On the other hand, Patricia Davis's testinony that she had
seen Nanny with a gun on sone unspecified date arguably was
extrinsic of fense evidence, not adm ssi bl e under rule 404(b). The
adm ssion of this testinony, if error, was harnl ess error, however,

"in light of the entirety of the proceedings.” See United States

v. Hays, 872 F.2d 582, 587 (5th Cir. 1989). A non-constitutiona
trial error is harmess unless it "had substantial and injurious
effect or influence in determning the jury's verdict." Kotteakos

v. United States, 328 U S. 750, 776 (1946). In light of the

evi dence that Nanny ki dnapped Sharon Davis at gunpoint and |ater
broke into Melvin Curry's room where he was arrested in close
proximty to the firearm we conclude that any error had no effect,

or slight effect, on the jury's decision.

B

At trial, Sharon Davis recanted a statenent she had given to
the governnent prior totrial inplicating Nanny with the possession
of a firearm The governnent cross-exam ned Davis regardi ng her
prior inconsistent statenent and offered the statenent into
evi dence. Nanny contends that the court erred by not giving a
limting instruction to the jury informng it that the statenent
coul d be used only to i npeach Sharon Davis's credibility and could
not be used as evidence of Nanny's guilt. Because Nanny failed to
request alimting instruction, this argunent is reviewed under the

"plain error" standard. See United States v. Waldrip, 981 F.2d




799, 805 (5th Cr. 1993); United States v. Garcia, 530 F.2d 650,

654-56 (5th Cir. 1976).

Parties are required to challenge errors in the district
court. When a defendant in a crimnal case has forfeited an error
by failing to object, we may renedy the error only in the nost

exceptional case. United States v. Rodriquez, 15 F.3d 408, 414

(5th Gr. 1994). The Suprene Court has directed the courts of

appeal s to determ ne whether a case i s exceptional by using a two-

part analysis. United States v. O ano, 113 S. . 1770, 1777-79
(1993).

First, an appellant who raises an issue for the first tinme on
appeal has the burden to showthat there is actually an error, that
it isplain ("clear" or "obvious"), and that it affects substanti al
rights. dano, 113 S. . at 1777-78; Rodriquez, 15 F. 3d at 414-
15; FeED. R CRM P. 52(Db). This court lacks the authority to
relieve an appellant of this burden. dano, 113 S. C. at 1781.

Second, the Suprene Court has directed that, even when the
appellant carries his burden, "Rule 52(b) is permssive, not
mandat ory. If the forfeited error is 'plain' and 'affect][s]
substantial rights,' the Court of Appeals has authority to order
correction, but is not required to do so." 1d. at 1778 (quoting
FED. R CRM P. 52(b)). As the Court stated in Q4 ano:

[ T] he standard that should give the exercise of [this]

remedi al discretion under Rule 52(b) was articulated in

United States v. Atkinson, [297 U S. 157] (1936). The

Court of Appeals should correct a plain forfeited error

affecting substantial rights if the error "seriously

affect[s] the fairness, integrity or public reputation of
judi cial proceedings."




Id. at 1779 (quoting Atkinson, 297 U S. at 160). Thus, our
discretion to correct an error pursuant to rule 52(b) is narrow.
Rodri guez, 15 F.3d at 416-17. W recently approved the approach
adopted by the Rodriquez panel. See United States v. Calverley,

37 F.3d 160 (5th Cr. 1994) (en banc).

I n cases involving whether the district court must sua sponte
instruct the jury as to the limted use of inpeachnent evidence,
“"[p]lain error appears only when the inpeaching testinony is
extrenely damagi ng, the need for the instruction is obvious, and
the failure to give it is so prejudicial as to affect the substan-

tial rights of the accused.” United States v. Barnes, 586 F.2d

1052, 1058 (5th Gr. 1978) (internal quotation and citation
omtted).

The district court did not commt plain error under the
particular facts of this case. The evidence of Sharon Davis's
prior testinony was danmaging but, in view of the other evidence
agai nst Nanny not extrenely damagi ng. The governnent had al ready
present ed evi dence that Nanny had possessed a firearmin the course
of ki dnappi ng Sharon Davi s. Melvin Curry testified that no one
el se had access to his room and deni ed ownershi p or possession of
the firearm found there. Nor was the need for the limting
i nstruction obvious. "Counsel may refrain from requesting an
instruction in order not to enphasize the potentially damagi ng
evidence, and for other strategic reasons.” Wldrip, 981 F. 2d at

805. Thus, any error was not clear or obvious.



C.

Nanny challenges the sufficiency of the evidence that he
possessed the firearm |[In assessing a challenge to the sufficiency
of the evidence, "this Court views the evidence, whether direct or
circunstantial, and all reasonable inferences drawn from the
evidence, in the light nost favorable to the jury's verdict
[to] determ ne whether a rational trier of fact could have found

t hat the evi dence establi shed the essential el ements of the offense

beyond a reasonable doubt.” United States v. WIllis, 6 F.3d 257,
264 (5th Cr. 1993). "It is not necessary that the evidence
excl ude every reasonabl e hypot hesis of innocence . . .; the juryis
free to choose anbng reasonable constructions of the evidence."

United States v. Pennington, 20 F.3d 593, 597 (5th Cr. 1994)

(internal citations omtted). But "if the evidence gives equal or
nearly equal circunstantial support to a finding of guilty and a

finding of not guilty, reversal is in order.” United States v.

Cavin, 39 F.3d 1299, 1305 (5th Cr. 1994).
An essential elenment for conviction under 8 922(g)(1) is the

know ng possession of the firearm United States v. Speer, 30 F. 3d

605, 612 (5th Cr.), cert. denied, 115 S. C. 603 (1994). It is
the only el ement Nanny chal | enges. Possession of a firearmmy be
actual or constructive. Id. "Constructive possession is the
exercise of, or the power or right to exercise dom nion and control
over the itemat issue[.]" I1d. (internal quotation and citations
omtted). Constructive possession may be proven with circunstan-

tial evidence. United States v. MKnight, 953 F.2d 898, 901 (5th




Cr.), cert. denied, 112 S. C. 2975 (1992).

The evidence supports the jury's determ nation that Nanny
know ngly possessed the firearm A reasonable jury was entitledto
di sbeli eve Sharon Davis's trial testinony and credit testinony that
Nanny had ki dnapped Sharon Davis and that he had possession of a
revol ver. When police found Nanny, he was |lying in bed on his back
with his hands behind his head and out of view. Wile Nanny was
bei ng arrested, Runnels went directly to the front of the bed where
Nanny's head had rested and recovered a |oaded revolver and
hol ster. Melvin Curry testified that he had not given anyone
perm ssion to enter his roomand that the gun found there was not
hi s. Thus, there is sufficient evidence that Nanny was in
constructive possession of the gun in violation of 8 922(g)(1).

AFFI RVED.
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