IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10427
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
Rl CHARD MALLARD, JR

a/ k/ a Red,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:93-CR-277-H)

(June 26, 1995)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

Ri chard Mall ard, Jr., was indicted for aiding and abetting the
obstruction of comerce by robbery and carrying a firearmduring a
crime of violence. Mallard was alleged to be the "getaway driver"
in a smash-and-grab robbery at a jewelry store. Mllard al so was
i nplicated, but not charged, in a second sim/lar robbery. Mich of

the evidence incrimnating Mallard was given by his cohorts.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



The jury found Mallard guilty and the district court sentenced him
to a total of 185 nonths of inprisonnent.

Prior to trial, Mallard filed a notion to suppress evidence
seized in connection with his arrest. The evidence sei zed i ncl uded
a shotgun and ammunition, 9 mllinmeter shells, a "Ml colm X'
basebal | cap, two pawn tickets, and a dianond ring.! After a
hearing, the district court determned that it would allow
introduction of all of the evidence except the shotgun. As each
itemof evidence was introduced at trial, Mallard tinely objected.

As his sole point of error on appeal, Mllard argues that
the district court abused its discretion by allow ng the evidence
at trial. He argues that the evidence was unrel ated to the of fense
charged and that the only rationale for its introduction was that
it was in plain view during his arrest.

W apply a highly deferential standard to a trial court's
evidentiary rulings and wll reverse only for an abuse of

discretion. United States v. Anderson, 933 F. 2d 1261, 1267-68 (5th

Cir. 1991). Nevertheless, reviewincrimnal trials is necessarily
hei ghtened and the evidence nust be "strictly relevant” to the
of fense charged. Id. at 1268 (internal quotations and citation
omtted).

It was established at trial that the Ml col m X baseball cap

was worn by one of the robbers, though not Mllard, during the

! The dianmond ring was discovered to be "fake;" it was not
introduced into evidence. R 5, 64; see R 3, 28; R 4, 250.



of fense for which Mallard was convicted. One of the pawn tickets
described a man's dianond ring and the other a wonman's di anond
ring. Neither ring was recovered; therefore, the police were not
able to confirm that the pawned rings were the stolen from the
jewelry store. However, the rings stolen during the offense of
conviction were nen's dianond rings and the rings stolen during the
simlar robbery were |adies' dianond rings. Further, both pawn
tickets corresponded to rings stolen during the robberies.
Regarding the 9 mllinmeter amunition, the testinony established
that the firearmused in the robbery was a 9 mllineter pistol

Al t hough the evidence was not |inked conclusively to the
of fense of conviction, it was rel evant. See Fed. R Evid. 401.
Moreover, insofar as he challenges the prejudicial effect of the
evi dence, Mallard has not shown that the probative value of the
evi dence was substantially outweighed by its prejudicial effect.
See Fed. R Evid. 403. Thus, Mallard has not shown that the
district court abused its discretion by admtting the evidence.

See Anderson, 933 F.2d at 1267-68. The judgnent of the district

court iIs

AFFI RMED



