IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10398
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
TERRENCE R. ROCHESTER, I11
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:93-CV-951-R(3:91-CR-372-R)
 (July 22, 1994)
Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.

PER CURI AM *
Terrence Ricardo Rochester, 111, noves this Court for |eave
to proceed in forma pauperis (IFP) on appeal. To proceed |IFP on

appeal , Rochester nust show that he is a pauper and that he wll

present a nonfrivol ous appellate issue. Carson v. Polley, 689

F.2d 562, 586 (5th Cr. 1982).
Rochester argues that the indictnment is insufficient. This

Court reviews the sufficiency of an indictnment de novo. United

States v. Nevers, 7 F.3d 59, 62 (5th Cr. 1993), cert. denied,

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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114 S. Ct. 1124 (1994). Wen a challenge to the sufficiency of an
indictnment is presented for the first tine on collateral review,
as in this case, this Court can consider the challenge "only in

exceptional circunstances.” United States v. Prince, 868 F.2d

1379, 1384 (5th Cir.), cert. denied, 493 U S. 932 (1989).  An

indictnment is constitutionally sufficient if it: "1) enunerates

each prima facie elenent of the charged offense, 2) notifies the

def endant of the charges against him and 3) provides the
def endant with a doubl e jeopardy defense against future
prosecutions.” |d.

An indictnent that tracks the statutory |anguage is

generally sufficient. United States v. Arlen, 947 F.2d 139, 145

(5th Gr. 1991) (internal quotations and citation omtted), cert.
denied, 112 S. Ct. 1480 (1992). The indictnent tracked the
statutory | anguage and provided a cite to the appropriate
statute. See 21 U S.C. § 841(a)(1l). The first elenment was
satisfied.

The second elenent is net if the indictnment describes the
specific facts and circunstances surroundi ng the offense in such
a manner as to informthe defendant of the particular offense
charged. Nevers, 7 F.3d at 63. To the extent that Rochester
argues that the indictnent is insufficient because it failed to
identify the co-conspirators, a defendant can be convicted of a
conspiracy w thout any of the co-conspirators being nanmed in the

indictment. See United States v. Landry, 903 F.2d 334, 338 (5th

Gir. 1990).
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Al t hough Rochester correctly asserts that a confidenti al
i nformant or governnent agent could not be a co-conspirator, and
a conspiracy cannot exist between a defendant and a confidenti al

i nformant or a governnent agent, see United States v. Manotas-

Mejia, 824 F.2d 360, 365 (5th Cr.), cert. denied, 484 U S 957

(1987), as noted by the district court, Rochester offers no

evi dence that the individual to whom he distributed crack cocaine
on Cctober 16, 1991, was a confidential informant at that tine.
The second el enent was satisfied.

To the extent that Rochester argues that the indictnent
fails to provide himw th a doubl e jeopardy defense, he bases
that argunment on the fact that the indictnent did not identify
any co-conspirators. An indictnent need not identify co-
conspirators. Landry, 903 F.2d at 338. The third el enent was
satisfied.

To the extent that Rochester's |FP notion could be construed
as raising a sufficiency-of-the-evidence argunent, such an
argunent is to no avail. Rochester pleaded guilty and thus

wai ved his challenge. See Nobles v. Beto, 439 F.2d 1001, 1002

n.1 (5th Gr. 1971).
Because Rochester's notion for |FP presents no issue of

arguable nerit and is thus frivolous, see Howard v. King, 707

F.2d 215, 219-20 (5th Cr. 1983), IFP is DENIED. Because the
appeal is frivolous, it is DISMSSED. See 5th CGr. R 42. 2.
LEAVE TO PROCEED ON APPEAL | N FORMA PAUPERI S DEN ED; APPEAL

DI SM SSED.



