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POLI TZ, Chief Judge:”’

Larry Dane El sey appeal s his conviction and sentence for wire
fraud. We affirmthe conviction but vacate the sentence and renmand
for resentencing.

Backgr ound

Two Loui siana businessnen, Hugh Brashier and Pat Edgar,

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



contacted Elsey in his capacity as a broker of oil field pipe
They wi shed to purchase a supply of pipe which was l|located in
Qdessa, Texas. The three nen traveled to Odessa to exam ne the
pi pe. Satisfied that the pipe nmet their specifications, on
August 22, 1990 Brashier and Edgar wred Elsey the sum of
$24,968. 02, the anobunt agreed to for the purchase and delivery of
t he pi pe. The pipe was not delivered, the nonies were not
returned, and i n due course Elsey was indicted for wire fraud under
18 U.S.C. 8 1343. The jury returned a guilty verdict and El sey was
sentenced to 18 nonths inprisonnent, three years supervised
rel ease, and the statutory assessnent. He tinely appeal ed both his
convi ction and sentence.
Anal ysi s

Elsey first challenges the sufficiency of the evidence,
claimng that the governnent failed to prove either that he engaged
in a schene to defraud or that he possessed the requisite intent to
def raud.

In determning evidentiary sufficiency, we examne the
evidence in the light nost favorable to the verdict.! Viewed
thusly, if the evidence would allowa rational juror to find all of
the elements of the crine proven beyond a reasonable doubt, the
conviction is to be affirnmed.?

To establish wire fraud the governnent nust prove the

Jackson v. Virginia, 443 U S. 307 (1979); United States v.

Roberson, 6 F.3d 1088 (5th Cir. 1993), cert. denied, U S
_____ 114 S.Cr. 1322 (1994).
2] d.



exi stence of a schenme to defraud, via use of interstate wre
comuni cations, and that the defendant possessed the intent to
conmmt fraud.® This intent may be "denonstrated by direct or
circunstantial evidence that allows an inference of unlaw ul
intent, and not every hypothesis of innocence need be excluded."*

Brashier testified that El sey agreed to deliver the pipe upon
receipt of the wred funds. The funds were transferred on
August 22, 1990; the pipe was not delivered. Elsey clainedthat he
could not ship the pipe until August 24 because he hit a deer with
his vehicle. On August 27, Elsey infornmed Brashier that the pipe
woul d be delivered on the 28th. No delivery was nade.

Upon contacting the vendor of the pipe, Brashier discovered
that El sey had not even attenpted a purchase. Brashier consulted
his attorney, who tel ephoned El sey. Brashier's attorney testified
that Elsey clained to be having problens obtaining the pipe from
the vendor and that he agreed to return the noney and di ssol ve the
sal e. Brashier imedi ately obtained the pipe directly from the
vendor with no difficulty. Despite Elsey's repeated assurances,
t he noney was never returned. Bank records reflect that El sey used
the noney wired to his account to defray personal expenses.

Viewing this evidence in the light nost favorable to the
verdict we nust conclude that the jury could have found the
exi stence of both a schene and the requisite intent to defraud.

El sey's suggestions to the contrary are not persuasive.

SUnited States v. Aggarwal, 17 F.3d 737 (5th Cir. 1994).
4 1d. at 740.



El sey contends that during his sentencing the district court
erroneously assessed two additional crimnal history points for his
comm ssion of the instant offense while under another crimna
sent ence. The calculation of a defendant's crimnal history
category is a finding of fact reviewable for clear error.?®

The district court found that Elsey had been convicted on
July 7, 1992 of felony m sapplication of fiduciary property, that
the charged wire fraud offense continued until return of the
i ndi ctment on October 19, 1993, and, accordingly, that the instant
of fense occurred while El sey was under deferred adjudication for
the state felony charge. El sey contends, and the governnent
candi dly concedes, that although El sey may have del ayed repaynent
as part of a continuing schene, the wire fraud of fense term nated
upon the transfer of the funds as "[i]t is not the schene to
defraud but the use of the . . . wres that constitutes . . . wire
fraud."® Thus, as the of fense of conviction termnated in 1990, it
was not commtted while Elsey was "under any crimnal justice
sentence."’ The district court's finding to the contrary and its
assessnent of the two additional points was clearly erroneous.

Under the district court's calculation, Elsey had a crim nal
hi story score of three, placing himin crimnal history category

1, which, when combined with his offense |evel score of 12,

SUnited States v. Martinez-Mncivais, 14 F.3d 1030 (5th CGr.),
cert. denied, u. S. , 115 S.Ct. 72 (1994).

United States v. St. Gelais, 952 F.2d 90, 97 (5th Cir.),
cert. denied, u. S. , 113 S.Ct. 439 (1992).

U.S.S.G § 4A1.1(d).



resulted in a guideline range of 12 to 18 nonths of inprisonnent.
The proper calculation reduces Elsey's crimnal history score by
two points, placing himin category I, with a sentenci ng range of
10 to 16 nonths of inprisonnent.® The 18-nobnth sentence inposed
must therefore be vacat ed.

The conviction is AFFI RMED, the sentence is VACATED, and the

matter is REMANDED for resentencing.

8U.S.S.G Ch.5 Pt.A (Sentencing Table).
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