IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10377
Conf er ence Cal endar

BENNI E RUTH W LLI'S, Individually
and as Admnistratrix of the Estate
of ERIC WLLIS and CHAVOUS W LLI S,

Pl aintiffs-Appellants,
ver sus
CTY OF FORT WORTH ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 92-CV-157-A
) (Novenber 15, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *
Any postjudgnent notion challenging the underlying judgnment

and requests relief other than correction of a purely clerical
error and which is served nore than ten days after judgnent is

entered is treated as a notion under Fed. R GCyv. P. 60(b).

Harcon Barge Co. v. D & G Boat Rentals, 784 F.2d 665, 667 (5th

Cr.)(en banc), cert. denied, 479 U S 930 (1986). Any notion

all eging substantially the sane grounds as a previous notion w ||

be deened successive, and any appeal based on such a notion is

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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not reviewable by this Court. Charles L.M v. Northeast |ndep.

Sch. Dist., 884 F.2d 869, 870 (5th Cr. 1989); Burnside v.

Eastern Airlines, 519 F.2d 1127, 1128 (5th Gr. 1975).

Both of WIlis' notions filed on January 21, 1994, and March
14, 1994, requested the district court to vacate its di sm ssal
order of May 12, 1992, and reinstate the cause due to | ack of
notice of the district court's orders. The notions were served
wel|l after 10 days of entry of the district court's final
judgnent on May 14, 1992. WIllis admts that her March 14, 1994,
nmotion was a Rule 60(b) notion, stating, "Appellants' notion was
brought pursuant to Rule 60(b)(6) and was properly designated a
Motion for Relief From Order Dism ssing Cause." WIIlis argues
that the March 14, 1994, notion for relief "did not ask the Court
to reconsider its ruling of February 11, 1994. Rather, the
notion sought to correct the “insufficient affidavit' which the
district court found |l acking." However, WIlis' March 14, 1994,
nmotion was a verbatimcopy of the previously denied January 20,
1994, notion. Although WIlis failed to attach a referenced
affidavit to her January 21, 1994, anended notion, the district
court considered the affidavit attached to her original notion.
The affidavit and brief attached to her initial notion were
virtually the sanme as those supporting the March 14, 1994,
noti on. Because the two notions requested nore than correction
of a clerical error, were served nore than 10 days after the
appeal ed judgnent was entered, and were based on substantially

t he sanme grounds, they nust be treated as successive Rule 60(b)
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nmoti ons. See Charles L.M, 884 F.2d at 870; Harcon, 784 F.2d at

667.

When the tinme for notice of appeal fromthe denial of a Rule
60(b) notion has run, the filing of a successive notion alleging
substantially the sane grounds for relief does not provide a

second opportunity for appellate review Charles L.M, 884 F.2d

at 870; Burnside, 519 F.2d at 1128. The filing of the second
nmoti on does not interrupt the running of the tinme for appeal, and
di sm ssal of the appeal is proper if otherw se untinely under

Fed. R Cv. P. 4(a). Charles L.M, 884 F.2d at 870; Eleby v.

Anerican Medical Sys., 795 F.2d 411, 412-13 (5th Gr. 1986).

WIllis did not appeal the denial of her first Rule 60(b) notion
or the original dism ssal order; she appeals only the district
court's March 16, 1994, order denying her successive Rule 60(b)
not i on.

Wthout a tinely notice of appeal of a reviewable judgnent,
this court is does not have appellate jurisdiction. Fed. R App.
P. 3(a), 4(a). This Court does not have appellate jurisdiction

over the order fromwhich the appeal is taken. See Charles L.M,

884 F.2d at 870; Eleby, 795 F.2d at 412-13.
DI SM SSED.



