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Appeal fromthe United States District Court
For the Northern District of Texas
(D-92- CV- 257)

(Cct ober 3, 1994)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Cene and Mary Lynn Yee filed suit against the City of Dallas
and various of its officials alleging that M. Yee had been
suspended fromhis job as a Dallas police officer in retaliation
for a grievance he filed against his supervising lieutenant. The
district court granted the defendants' notion for summary judgnent,

and the Yees appeal. W affirm

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



I

At the tinme of suit, Gene Yee was a police officer with the
Dall as Police Departnent ("DPD'). In August, 1989, Yee filed a
grievance against lieutenant, WlliamCarter, alleging that Carter
had viol ated the DPD s Code of Conduct. One week after the DPD s
Internal Affairs Division ("I AD') commenced a fornmal investigation
of Yee's conplaint, Yee hinself becane the subject of an
i nvestigation. Several police officers reported to the |AD that
Yee had encouraged themto engage in a work sl owdown, allegations
t hat Yee deni ed.

The | AD sustained the allegations against both nen. After a
pre-term nation hearing, Yee was discharged for violating various
sections of the DPD Code of Conduct and the Cty of Dallas
Per sonnel Rul es. Yee then appealed his discharge to the Dallas
Assistant City Manager, who sustained the DPD s findings in part
and reduced Yee's termnation to a four-nonth suspension.

Yee and his wife! sued the City of Dallas and various City
officials intheir official capacities ("the Gty") in state court.
They all eged that Yee's suspension was in part "a retaliation for
[his] filing a grievance against a superior,"” and that this
retaliation was part of policy encouraged by the Cty of Dallas.
The Gty renoved the case to federal court, and the district court

granted the GCty's subsequent notion for summary |udgnent

1 Yee's wife clainms |loss of consortium danmages resulting fromthe

trauma of Yee's suspension.
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di sm ssing the Yees' 8§ 1983 cl ains.?
I

The Yees argue that the district court erroneously granted the
City's notion for summary judgnment on their § 1983 nuni ci pal
liability claim against the Cty. In an appeal from summary
j udgnent, we reviewthe record de novo, drawi ng all inferences nost
favorable to the party opposing the notion. Garcia v. ElIf Atochem
N. A, 28 F.3d 446, 449 (5th Cr. 1994). "Summary judgnent is
proper if the novant denonstrates that there is an absence of
genui ne issues of material fact." Duckett v. Cty of Cedar Park,
950 F.2d 272, 276 (5th Cr. 1992) (citing Anderson v. Liberty
Lobby, Inc., 477 U. S. 242, 247-48, 106 S. C. 2505, 2510, 91 L. Ed.
2d 202 (1986)). The burden then shifts to the nonnovant to "direct
the court's attention to evidence in the record sufficient to
establish that there is a genuine issue of material fact for
trial))that is, the nonnovant nust conme forward with evidence
est abl i shing each of the chall enged el enents of its case upon which
it wll bear the burden of proof at trial." Id.

As a local governnment entity, the Gty will be |iable under
8§ 1983 only for acts of local officials pursuant to official
governnent policy. See Mnell v. Departnent of Social Servs., 436
US 658, 694, 98 S. . 2018, 2037, 56 L. Ed. 2d 611 (1978);
Quidry v. Broussard, 897 F.2d 181, 182 (5th G r. 1990). "There

must have been execution of governnent policy either by the

2 The district court also declined to exercise suppl emental
jurisdiction over the Yees' state law claims and dism ssed them without
prejudice. The Yees do not appeal the dismissal of their state |aw clains.
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| awmaker . . . or by a person "whose edicts or acts may fairly be
said to represent official policy."" Quidry, 897 F.2d at 182
(quoting Penmbaur v. Cncinnati, 475 U. S. 469, 478, 106 S. C. 1292,
1297, 89 L. Ed. 2d 452 (1986)).

The Yees argue that the district court erroneously placed the
burden of proof on them to prove the existence of a policy or
custom (or a policy-maker's know edge of the all eged custom. The
Yees contend that "it is the novants' burden to set forth facts
refuting Plaintiffs' clainms." However, this argunent m sstates the
| egal standard for summary judgnent. The novant bears the initial
burden of establishing that there are no genui ne i ssues of materi al
fact. Lavespere v. N agara Mach. & Tool Wrks, Inc., 910 F. 2d 167,
178 (5th CGr. 1990). "To satisfy this burden, the noving party may
either submt evidentiary docunents that negate the existence of
sone material elenent of the nonnoving party's claim. . . or, if
the crucial issue is one for which the nonnoving party wll bear
t he burden of proof at trial, nerely point out that the evidentiary
docunents in the record contain insufficient proof concerning an
essential elenent of the nonnoving party's claim. . . ." 1d. In
this case, the Gty has done both. It introduced docunentary
evidence that the Cty's personnel rules prohibit retaliation
agai nst enpl oyees for using the grievance or appeal procedures. It
al so pointed out that the Yees had offered no summary judgnent
evidence of either a policy of retaliation or a policy-naker's
know edge of a custom of retaliation.

The burden then shifted to the Yees to provide "significant
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probative evidence" showng that there was a genuine issue for
trial. State FarmLife Ins. v. GQutterman, 896 F.2d 116, 118 (5th
Cr. 1990). On appeal, the Yees argue that the "record is replete
wth genuine issues of material fact as to [their] allegations
regarding their Section 1983 clains which would preclude the

Def endants from sunmary j udgnment However, the Yees have
not pointed to any evidence in the summary judgnent record to
support this claim Neither have the Yees pointed to any evi dence
in the record supporting the elenments of their nmunicipal liability
action against the Cty.3

Qur i ndependent reviewof the summary judgnent record | eads us
to agree wwth the district court's conclusion that the Yees failed
to cone forward with summary judgnent evi dence proving the cruci al
elenments of their 8 1983 claim against the Cty. The record is
sinply devoid of significant probative evidence that M. Yee was
suspended pursuant to a policy or customattributable to the Gty.
Accordingly, the district court did not err in granting the Cty's
nmotion for sunmmary judgnent on Yee's 8§ 1983 cl ai ns.

For the foregoing reasons, we AFFIRM

8 The Yees argue in their brief that "[i]n their pleadings, [they]

stated that the practice of retaliation and wongful term nation were [sic] taken
by i ndividuals in the highest policy-maki ng and deci si on-nmaki ng authority within
the [sic] Dallas." W have previously expl ai ned, however, that "“only evidence--
not argunent, not facts in the conplaint--will satisfy' the burden," and
“[ u] nswor n pl eadi ngs, nmenoranda or the |i ke are not, of course, conpetent sumary
judgnent evidence." Johnston v. Cty of Houston, 14 F.3d 1056, 1060 (5th Gr.
1994) (quoting Solo Serve Corp. v. Wstowne Ass'n, 929 F.2d 160, 164 (5th Gr.
1991), and Larry v. Wiite, 929 F.2d 206, 211 n.12 (5th Cr. 1991), cert. deni ed,
113 S. . 1946, 123 L. Ed. 2d 651 (1993)).
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