IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10363

Summary Cal endar

VI RG NI A HAM LTON,
Pl ai ntiff-Appellant,

ver sus

MARVI N T. RUNYON
POSTMASTER CGENERAL
UNI TED STATES POSTAL SERVI CE
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CV-1363-H)

(Decenber 15, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
Plaintiff appeals the district court's dismssal of her Title
VII action against the U S. Postal Service, her enployer, for
failure of service.
On July 14, 1993, plaintiff sent defendant the summons and

conplaint by certified miil. Defendant returned themthe next day

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



wth a letter advising her that her service was insufficient and
directing her to Fed. R Cv. P. 4(i)(1) and 4(i)(2), fornerly
Rules 4(d)(4) and 4(d)(5). In order to give her nore tine to
perfect service, defendant twi ce noved for extensions of tine to
respond to the conpl aint.

Plaintiff alleges that her process server then personally
delivered a copy of the conplaint to the U S. Attorney's Ofice on
Novenber 4, 1993. Def endant denies that the U S. Attorney ever
recei ved personal service.

On Decenber 16, 1993, defendant filed a notion to dism ss for
failure of service, which the court granted on February 11, 1994.
The court then granted plaintiff's notion for reconsideration and
a hearing, held the hearing on March 17, 1994, and issued the sane
day a final judgnent granting defendant's notion to di sm ss w t hout
prejudice. (The court also vacated its February 11, 1994 order,
whi ch had m stakenly di sm ssed the case on the nerits.) Plaintiff
appeal s the March 17 order of dism ssal.

Plaintiff argues that her failure to properly serve should be
excused because a clerk at the U S Attorney's Ofice allegedly
m sl ed her process server and caused himto serve the wong person.
The process server testified that a clerk on the Dallas federa
building's third floor -- a floor that contains the U .S. Attorney's
O fice and another office -- directed himto serve his docunents in
t he basenent of One Main Place, a building across the street. Even

crediting all the process server's testinony at the hearing, the



district court found the process server's attenpt at service
i nsufficient.

Plaintiff also challenges the court's finding that defendant
never proved that service was made on Novenber 4, 1993. The
district court noted that there was no record of a return of
service ever being filed, and found that the office log of the
Dallas U S. Attorney's office did not reflect that service was
made. | n any event, the burden is on plaintiff, not defendant, to

show perfected service. See, e.qg., Systens Signs Supplies v. U S

Departnent of Justice, 903 F.2d 1011, 1013 (5th Cr. 1990).

W w il not consider plaintiff's argunent, raised for the
first tinme on appeal, that because defendant had actual notice of
the suit she did not need to conply with the service rules.

Finally, plaintiff urges us to look to the spirit, not the
letter, of the Federal Rules of G vil Procedure, and to preserve
her claimfromdism ssal for her procedural blunder. Yet part of
the spirit of the Federal Rules of G vil Procedure is preserving
the orderly and efficient adm nistration of justice. Ganting ad
hoc exenptions fromthe sinple, clear, easy-to-follow rules would
destroy that.

Accordi ngly, the judgnent below is AFFI RVED



