IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10350
Conf er ence Cal endar

BURNI CE JOE Bl RDO
Pl ai ntiff-Appellant,
vVer sus
LOLA M ASHMEAD ET AL.
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 2:92-CV-313
(September 23, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Burnice Joe Birdo appeals froman order of the nmagistrate
j udge i nposing nonetary sanctions and prohibiting the filing of
any pleadings until the sanctions have been paid unless |eave to
file is granted. He argues that he is not an abuser of the
judicial process and that he was given no warning of inpending
sanctions. Birdo contends that he nerely did what he was ordered

to do and that he submtted the suppl enental conplaint that

becane the basis of the sanctions before this Court's renand.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Rul e 11, as anended, provides that if a court determ nes
that a paper is signed in violation of the rule, "the court may
i npose an appropriate sanction. . . ." Fed. R Cv. P
11. This Court reviews a district court's decision to invoke

Rul e 11 under an abuse of discretion standard.” See Thomas V.

Capital Sec. Serv., Inc., 836 F.2d 866, 869 (5th Cr. 1988) (en

banc); see also Knipe v. Skinner, 19 F.3d 72, 78 (2nd G r. 1994)

(under the anmended version of Rule 11, whether to inpose
sanctions is within the discretion of the district court).

In a prior appeal fromthe dismssal of Birdo's civil rights
action, we remanded for the nmagistrate judge either to permt
Birdo to file a supplenental conplaint or to incorporate a
previously filed anmended conplaint in the record. W warned
Birdo that he could be sanctioned if his supplenental conplaint
contained essentially the sane issues. The magi strate judge
considered his previously filed anended conpl aint and correctly
found that Birdo raised virtually the sanme three frivolous clains
in his supplenental conplaint that he had raised in his original
conplaint. Birdo does not argue on appeal that the suppl enenta
conpl aint included new or different issues. Nor did he attenpt
to anmend or withdraw the conplaint after receiving this Court's
warning. H's |ater advocacy on remand of the previously
submtted pleading violated Rule 11. See Fed. R Cv. P. 11(b).

There is no abuse of discretion. See Thomms, 836 F.2d at 873.

AFFI RVED.



