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EDI TH H JONES, Circuit Judge:”

In this lengthy, bitter fight for corporate control, a
group of dissatisfied investors eventually succeeded in trying
clains for breach of the partnership agreenent, breach of an
inplied covenant of good faith and fair dealing, and breach of

fiduciary duty against general partner C oyce Box (now deceased)

Pursuant to Local Rule 47.5, the court has determ ned that this opinion
shoul d not be published and is not precedent except under the limted circunstances
set forth in Local Rule 47.5.4.



and several of his related entities. The jury found defendants
liable for breach of fiduciary duty, breach of an inplied covenant
of good faith and fair dealing, and punitive damges based on the
partnership's assignnent of its potentially lucrative oil pipeline
contract to one of the Box-related entities, CKB Petroleum Not
only were the past damages high -- over $20 million actual plus $2
mllion punitive damages -- but the court also inposed a
"constructive trust" on future operations of the pipeline. Both
si des have appealed. W are conpelled to reverse and renmand for a
new trial because of the jury's inconsistent answers to the
liability issues. We al so disapprove of the imaginative, but
unaut hori zed award of a constructive trust and di spose of several
i ssues that will necessarily arise on renmand.
| . FACTS AND PROCEEDI NGS BELOW

OKC Limted Partnership (OKCLP) was created on May 11,
1981 under the | aws of Texas in connection with the |Iiquidation and
di ssolution of OKC Corporation (OKC Corp.). Under the plan of
i qui dation, Cl oyce Box and a corporation controlled by him CKB &
Associ ates, becane the general partners of OKCLP, and the
st ockhol ders of record of OKC Corp. as of May 1, 1981 becane the
limted partners. 1n exchange for their shares of OKC Corp. common
stock, the stockhol ders of OKC Corp. received depository receipts

from Mercantile National Bank of Dallas evidencing ownership of



units of interest in OKC- LP. The depository receipts were then
traded in the over-the-counter stock market begi nning in June 1981.

On Septenber 18, 1981, the general partners filed a proxy
statenent with the Securities and Exchange Comm ssion regarding a
partnership neeting to be held on October 19, 1981 in Dallas. The
purpose of the neeting was to obtain depository receipt holder
approval of C oyce Box and CKB & Associ ates as general partners.
The proxy materials provided that depository receipt hol ders of
record as of August 31, 1981 would be entitled to one vote for each
unit of interest represented by a depository receipt. At the
nmeeting, the recei pt holders approved the selection of C oyce Box
and CKB & Associ ates as general partners.

Attached to the proxy materials was a copy of the OKC-LP
Part nership Agreenent (partnership agreenent). The partnership

agreenent provided that “all authority to act on behalf of the
Partnership is vested in the General Partners,” and that wth
limted exceptions, the general partners “have conplete and
excl usi ve discretion in the managenent and control of the business
of the Partnership,” including the right to “conplain and defend in
t he nane of the Partnership.” OKC Limted Partnershi p Agreenent 88§
3.02, 4.03 (Partnership Agreenent). The agreenent additionally
provided that |imted partners had certain voting, dissolution,

i nspection, and renoval rights, and that limted partners may

transfer all or part of their partnership units, but that



such Transfer shall not confer upon the transferee any
right to becone a substituted Iimted partner.

ld. at 88 4.01, 4.02, 9.02. According to the partnership
agreenent, a transferee may becone a substituted Iimted partner
only if the transferee has received the perm ssion of the

Ceneral Partners, which perm ssion may be wthheld in the
sol e discretion of the General Partners.

ld. The plaintiffs inthis lawsuit -- BR Giffin, David H Hawk,
Janes A Lyle, Hayden Mllroy and J.R Sinplot -- are either
transferees of partnership units or original limted partners.?

At the time OKC Corp. was |iquidated, OKC LP received an
undi vided 25 percent interest in an oil and gas |ease covering
Sout h Pass Bl ock 89 off the coast of Louisiana. In 1981, Marathon
G| Conpany (Marathon), which also owned a 25 percent interest in

Sout h Pass Bl ock 89, and others, built and operated a pipeline to

1 Fromthe Pretrial Order and other evidence in the record, the

ownership interests of the plaintiffs in OKC-LP are as follows: Janes Lyle was
an original limted partner in OKCGLP and received 27,500 units of interest in
connection with the Iiquidation of OKC Corp. As of August 1, 1992, Lyle held
2,607 shares of Class B stock in Box Energy Corporation (Box Energy). (As will
be discussed in greater detail, Box Energy is a corporation into which OKC
LP' s assets were transferred in April 1992.). David Hawk first purchased
partnership units in Decenber 1986. As of August 1, 1992, Hawk held 60 shares
of Cass B stock in Box Energy. J.R Sinplot first purchased partnership
units in June 1985. As of August 1, 1992, Sinplot held 2,575,100 shares of
Class B stock in Box Energy. B.R Giffin, according to the Pretrial Order,
first purchased partnership units in July 1985. However, at trial Giffin
testified that he held 22,000 shares in OKC Corp. and that he received 110, 000
units in OKC-LP at the time of its creation. As of August 1, 1992, Giffin

hel d 100 shares of O ass B stock in Box Energy. According to the Pretrial
Order, Hayden Mcllroy first purchased partnership units in August 1985.
However, at trial Mllroy testified that he was a stockhol der in OKC Corp.,
and that he received about 25,000 units in the partnership at the tinme of its
creation. As of August 1, 1992, Mcllroy held 5,100 shares of Cass B stock in
Box Ener gy.



a receiving station in Louisiana. From 1982 until March 1, 1985,
OKC-LP paid Marathon a tariff of $2.75 per barrel for use of the
pi peline. ?

In order to secure capacity in the line, on August 30,
1984, OKC-LP nmade a witten offer to Marathon to purchase an
interest in the pipeline for $4,757,000.00. A week |ater, Marathon
accepted OKC-LP s offer to purchase the interest. After OKC-LP
advi sed Marathon that the interest would be purchased not by OKC
LP, but by CKB Petroleum an OKC-LP affiliate controlled by O oyce
Box, Marathon inposed as an express condition to continuing with
sal e negotiations that OKC-LP be the purchaser. Wen the pipeline
transacti on cl osed on February 28, 1995, CKB Petrol eumtendered the
purchase price of $4, 757, 000. 00.

The next day, OKC-LP assigned its rights under the
purchase agreenent to CKB Petrol eum OKC-LP and CKB Petrol eumt hen
executed a transportation agreenent in which CKB Petrol eum agreed
to make available to OKC-LP all of its capacity in the pipeline for
a 20-year period, and OKC-LP agreed to ship all of its oil produced
in South Pass Block 89 through the pipeline. The parties also
agreed to a fixed tariff rate of $2.75 per barrel for all oi
transported throughout the 20-year termof the agreenent.

By newsletter dated March 1, 1985, OKC-LP reported the

pi peline transaction to the partnershinp. The letter inforned

2 $2.75 per barrel was the rate publicly filed with the Federal

Ener gy Regul at ory Conmi ssi on.



i nvestors about the negotiations wth Mirathon and the
partnership's acquisition of an interest in the pipeline in the
name of CKB Petroleum The letter further informed themthat CKB
Petrol eum obtained its ownership through an assignnent from the
part ner shi p.

The last transaction pertinent to this lawsuit occurred
seven years later, when, effective April 15, 1992, OKC-LP was
di ssolved and its assets and liabilities were transferred to Box
Energy Corporation (Box Energy), a newy forned Delaware
corporation controlled by Coyce Box. As a result of the
conversion, limted partners of OKCLP who had voting rights
received “Class A’ voting stock in Box Energy, and transferees
hol di ng depository receipts who |acked voting rights received
“Class B’ non-voting stock in Box Energy.

In 1990, the first, of what has becone three, lawsuits
bet ween t he general partners and the plaintiffs reached this court.
Box | began in 1988 as a result of efforts by plaintiffs to repl ace
the general partners with a corporation they controlled. Giffin
v. Box, 910 F.2d 255 (5th G r. 1990)(Box 1I). In response the
general partners sought a prelimnary injunction restraining
plaintiffs from interfering with the nmnmanagenent of OKC LP.
Plaintiffs counterclained for an injunction to el ect new general

partners following a voting contest, or, in the alternative, a



determ nation of who was eligible to vote as alimted partner. Box
I, 910 F.2d at 257-58.

In Box |, this court wupheld the district court's
injunction preventing plaintiffs from interfering in the
partnership's day-to-day operations and from wunilaterally
attenpting to anend the partnership agreenent. |d. at 263. 1In so
hol ding, the court found that while all the parties agreed that
former OKC Corp. shareholders were |imted partners of OKC-LP, the
partnership agreenment and depository agreenent clearly did not
allow transferees to becone substituted |limted partners unless
admtted by the general partners. I|d. at 259-60. The court,
however, did not foreclose the possibility that certain transferees
m ght have becone substituted |imted partners by waiver, estoppel
or the perm ssion of the general partners. Id. at 263.

Box Il resulted fromthe efforts of the general partners
to return OKC-LP to corporate form by transferring the assets of
OKC-LP to Box Energy. Giffin v. Box, 956 F.2d 89 (5th Cr.
1992) (Box 11). Following the approval of the plan by the limted
partners, the plaintiffs noved for a tenporary restraining order
and a prelimnary injunction preventing the transfer of assets. I|d.
at 91.

The district court awarded the requested relief. This
court, however, vacated the district court’s prelimnary injunction

and rejected the argunent, accepted by the district court, that



transferees could gain voting rights by waiver wthout genera
partner approval. Additionally, the court found that while an
estoppel theory was “legally coherent,” it was “factually
unsupported by the record.” Id. at 93.

This lawsuit was comenced in Novenber 1987 when
pl ainti ffs brought suit against C oyce Box, CKB & Associ ates, OKC
LP, CKB Petrol eum and Box Brothers Hol di ng Conpany.® Plaintiffs
asserted eleven causes of action, nanely: (1) securities fraud
under section 10(b) of the Securities and Exchange Act of 1934 and
Rul e 10b-5; (2) common | aw fraud; (3) negligent m srepresentation;
(4) breach of fiduciary duty; (5) breach of the partnership
agreenent; (6) breach of the duty to render information; (7) a
declaratory judgnent that plaintiffs possess voting rights as
limted partners of OKC-LP; (8) tort breach of duty of good faith
and fair dealing; (9) contract breach of covenant of good faith and
fair dealing; (10) federal racketeering; and (11) derivative clains
for breach of fiduciary duty, breach of contract, breach of duty to
render information, tort of breach of good faith and fair dealing,
contract breach of duty of good faith and fair dealing, and federal
racket eeri ng.

Clains 1 through 10 were individual clains asserted

against all defendants generally relating to five subjects: the

8 Box Brothers Hol di ng Conpany (Box Brothers) has record and

beneficial ownership of 94% of CKB & Associates. Box Brothers owns 94. 4% of
CKB Petrol eum C oyce Box owned all the voting stock of Box Brothers and 51%
of all classes of securities of Box Brothers.

8



voting rights of transferee unithol ders; the Marathon pipeline
transacti on; the |evel of the partnership’s general and
adm ni strative expenses;* a 1986 | oan between the partnership and
real estate developer Trammell Cow, and the partnership’s
unrelated litigation with an oil and gas conpany.® The derivative
cl ai m was brought on behalf of the partnership against the other
four defendants and was based on many of the sane allegations and
legal theories asserted by plaintiffs in support of their
i ndi vi dual cl ai ns.

The two-nonth jury trial began in early Septenber 1992.
After plaintiffs had presented their evidence, defendants noved for
judgnent as a matter of law on all clains. The court granted the
motion in part by dismssing with prejudice all the individual
clains presented by plaintiffs and the derivative clainms relating
to the duty to render information and the tort duty of good faith
and fair dealing. The court did not dism ss the renaining aspects
of the derivative claim

The court submtted to the jury special interrogatories
pursuant to Rule 49(a) of the Federal Rules of Civil Procedure. In

Question 1, the jury was asked if C oyce Box or CKB & Associ ates

4 On appeal, the focus of both parties is on the pipeline

transaction and there is little discussion concerning the issue of general and
admi ni strative expenses. This issue, however, concerns expenses allocated by
the general partners to OKC LP, which expenses, the plaintiffs claim should
have been allocated to CKB & Associates or other Box affiliates.

5 Al clains relating to this litigation were abandoned at trial

9



had breached the express provisions of the partnership agreenent
wWth respect to (a) the pipeline transaction, (b) general and
adm nistrative expenses, and (c) the Trammell Crow | oan
transaction. Inregard to the pipeline transaction and the general

and adm nistrative expenses, the jury answered “no.”®

In Question 2, the jury was asked if C oyce Box or CKB &
Associ ates had breached an inplied covenant of good faith and fair
dealing arising from the partnership agreenent with OKCGLP with
respect to the sane three issues in Question 1. In regard to the
pi peline transaction, the jury answered “yes,” and found | oint
liability for past damages of $20, 021, 000. 00, and future danmages of
$6, 200, 000. 00. As to the general and adm nistrative expenses, the
jury answered “yes,” and found joint liability for $112, 500. 00.

In Question 3, the jury was asked if C oyce Box or CKB &
Associates had breached any fiduciary duties owed to the
partnership with respect to the sane three issues in Questions 1
and 2. The jury answered Question 3 identically to Question 2.

In Question 4, the jury was asked if, as a result of an
award of damages in Question 3, OKC-LP was entitled to recover
punitive damages from Cl oyce Box or CKB & Associates. The jury

found the partnership was entitled to recover $2,179,000.00 from

Cloyce Box as a result of his breach of fiduciary duties.

6 On each of the issues, the jury found that the Trammell Crow | oan

created liability but caused no danages to the partnership; that result is not
appeal ed, and that transaction will not be discussed further.

10



Additionally, the jury was asked whether the two-year statute of
limtations applicable to the breach of fiduciary duty clai mbarred
the claim The jury concluded that the clai mwas not barred by the
statute of limtations.’

After considering post-trial notions, on Cctober 5, 1994,
the district court issued an Anended Final Judgnent awarding
damages agai nst the Box Estate and CKB & Associates, jointly, for
$20, 021, 000. 00 for past dammges, plus pre-judgnment interest from
March 1, 1985, until the date of the judgnment; and $142, 500. 00 for
past damages, plus pre-judgnent interest at the rate of 10% from
Septenber 1, 1992, until the date of judgnent; and post-judgnent
interest on the sunms until paid. The Anmended Final Judgnent
included the punitive damages award and the inposition of a
constructive trust on the operation of the pipeline, which the
court had found "a nore appropriate renedy" than the award of
future damages. Finally, the judgnent awarded costs and attorneys
fees to plaintiffs pursuant to Rule 54(d) of the Federal Rul es of
Cvil Procedure. Both parties have appeal ed, raising nunerous

i ssues as to the proceedi ngs bel ow.

! The jury also rejected the federal racketeering clains.

11



1. 1 SSUES RAI SED BY DEFENDANTS
A. St andi ng

Def endants’ threshold argunent is that Texas | aw di d not
afford a derivative claim to the unit holders; but if it did,
defendants assert, these plaintiffs lack standing to pursue
derivative clains on behalf of the partnershinp. I n denying
defendants’ notion to dism ss the derivative clainms, the district
court stated that although Texas | aw was “uncl ear [as to] whether
Plaintiffs have standing to maintain the derivative clains,” the
court “is of the opinion that the interests of justice are better
served by allowing Plaintiffs to continue this action.” District
Court Order, July 6, 1990. Instead of "the interests of justice,"
this court consi ders whet her the partnershi p agreenent or Texas | aw
supported plaintiffs’ maintenance of a derivative suit.

The partnership agreenent provides that the rights and
obligations of partnership unit holders “shall be construed by the
laws of the State of Texas including the Texas Uniform Limted
Partnership Act [TULPA].” OKC Limted Partnership Agreenent 8§
11.04.8 Texas |aw and TULPA, however, provide little guidance

regarding limted partner derivative suits. TULPA does not

8 TULPA, TEX. REV. ClV. STAT. art. 6132(a)(Wst 1970) (repeal ed
1992), was superseded by the Texas Revised Limted Partnership Act (TRULPA)
effective Septenber 1, 1987. TEX REV. CV. STAT. art. 6132a-1 (West 1995).
TRULPA, however, does not apply to OKC-LP. TRULPA applies to partnerships
formed after the effective date and all partnerships doi ng business in Texas
after August 31, 1992. Id. § 13.02. OKGC LP was fornmed in 1981 and conpl et ed
its conversion to Box Energy in April 1992,

12



recogni ze a derivative right of limted partners to sue on a
partnership cause of action, and, prior to the passage of the Texas
Revi sed Uni formLimted Partnership Act (TRULPA) which specifically
aut hori zes a derivative right of action for limted partners,® no
Texas court had consi dered whet her partners m ght sue derivatively
on behalf of the partnership. This court is constrained to nmake
an FErie guess on a fairly barren |andscape of authority.
Fortunately, because of the change in law, the consequences of
error are small. What authority there is suggests that the limted
partners of OKC-LP were entitled to assert derivative clains on the
partnership's behal f.

TULPA is nodeled after the Uniform Limted Partnership
Act (ULPA) applicable in a nunber of jurisdictions. The mgjority
of courts that have considered this question under ULPA all owed
derivative suits by limted partners when general partners either
woul d not sue or were unlikely to sue because of a conflict of
interest. See Alright Mssouri, Inc. v. Billeter, 829 F. 2d 631, 637
(8th Cr. 1987); Klebanow v. New York Produce Exchange, 344 F.2d
294, 298-99 (2d Cir. 1965); Engl v. Berg, 511 F. Supp. 1146, 1152-
54 (E.D. Pa. 1981); Jaffee v. Harris, 312 N.W2d 381, 383 (Mch.

Ct. App. 1981); see generally 4 Alan R Bronberg & Larry E

9 TEX. REV. CV. STAT. art. 6132a-1 § 10.01.

10 See the Source and Comment Notes of the Bar Conmittee pertaining
to article 10 of TRULPA. TEX REV. CV. STAT. art. 6132(a)-1

13



Ri bstein, Bronberg & Ribstein on Partnership 8 15.05(c) (1994);
Debra E. Wax, Annotation, Right of Limted Partner to Maintain
Derivative Action on Behalf of Partnership, 26 A L.R4th 264
(1983). But see Yale Il Mning Assoc. V. Glliam 586 F. Supp. 893,
895 (WD. Va. 1984).
Additionally, in Cates v. International Tel.& Tel. Corp.

756 F.2d 1161 (5th Gr. 1985), this court discussed the renedies
avai l able under Texas law to a mmnority partner of a general
partnership, or an owner of a partnership interest therein, who
clainmed to have been wonged by the other general partners. The
court found no Texas decisions on point concerning sharehol der
derivative suits, but stated:

[I]n a proper case--one where the controlling partners,

for inproper, ulterior notives and not because of what

they in good faith believe to be the best interests of

the partnership, decline to sue on a valid, valuable

partnership cause of action which it is advantageous to

the partnership to pursue--Texas |law would afford sone

remedy to the mnority partner or partnership interest

owner other than nerely a damage or accounting suit

against the controlling partners, at |east where the

|atter would not be reasonably effective to protect the

substantial rights of the mnority.
Cates, 756 F.2d at 1178. The court then suggested that appropriate
remedi es mght include a derivative suit for the appointnent of a

receiver, or asuit by amnority partner or interest owner for his

fraction of the partnership cause of action. Id. at 1178-79.%

1 Cates involved a general partnership to which the Texas Uniform
Partnership Act (TUPA) applied. As with TULPA, TUPA is silent as to
derivative actions.

14



Further, viewng Cates in hindsight, the Texas State Bar

Commttee comrents associated with TRULPA' s section permtting
derivative suits by limted partners cites Cates and cases from
other jurisdictions in support of that renedy. The comments
provi de:

Texas courts have not previously considered whether

partners have a right to sue derivatively, although a

federal court has suggested that they woul d have that or

a simlar right. Cates v. International Tel. & Tel.

Corp., 756 F.2d 1161, 1176-81 (5th G r. 1985)(Texas | aw).

And courts in other jurisdictions have recogni zed a non-

statutory derivative right based on equity principles and

trust or corporate analogies. E g., Kl ebanowv. New York

Produce Exchange, 344 F.2d 294 (2d G r. 1965) (New York

law); Riveria Congress Assoc. Vv. Yassky, 18 N.Y.2d 540,

223 N. E. 2d 876, 277 N. Y.S.2d 386 (1966).

TEX. REV. ClV. STAT. art 6132a-1, Source and Comment - Bar Commi tt ee,
art. 10.

Al t hough none of the Bar Conmttee comments, nor Cates,
nor caselaw from other jurisdictions is controlling as to
derivative suits by limted partners under TULPA, we are persuaded
that in situations in which the nanagi ng partners are unlikely to
sue because of a conflict of interest, Texas |law would permt the
limted partners to maintain a derivative action on behalf of the
part ner shi p. Therefore, because of the apparent conflict of
interest between the limted partners and Box, CKB Petrol eum and
other Box affiliates, the limted partners of OKC-LP are entitled
to bring a derivative suit on behalf of the partnershinp.

But, defendants contend, even if the OKCGLP |limted

partners are permtted to bring derivative clains, none of the

15



plaintiffs in this case have standing. The parties properly focus
this issue on the ownership interest of Janes Lyle, for only one
limted partner with standing is necessary.

Lyle was an original limted partner in OKC-LP. In My
1990, however, Lyle pledged his partnership units to Southwest
Securities to facilitate a margin Jloan, and executed an
“Irrevocable Stock or Bond Power,” delivering the depository
recei pt evidencing his ownership interest in OKC-LP to the pl edgee.
Lyle continued to receive dividends from OKC-LP on the pledged
units.

Def endant s, citing cases relating to stockhol der
derivative suits, argue that limted partners nust maintain their
i nvestor status “throughout the pendency of the suit.” Lews v.
Knut son, 699 F.2d 230, 238 (5th Cr. 1983). Wen Lyle pledged his
stock in 1990, they assert, the transfer divested him of his
limted partner status and his derivative standing. This is
pl ai nly i ncorrect under the partnership agreenent. The partnership

agreenent defines a “transfer” to nean a sale, exchange,
assignnent, gift or any other disposition whether voluntary or
involuntary, during life or upon death, testate or intestate.” OKC
Limted Partnership Agreenent Art. | - Definitions. Pledging or
encunbering one’s interest in publicly held securities for a margin

loan is sinply a security device, unlike the absolute “transfer”

contenpl ated by the defined terns. It would have been a sinple

16



task to expand the definition of “transfer” to include a “pl edge”
as a security for a loan, but the partnership agreenent did not do
that. Lyle continued to be alimted partner after the pledge and
as a result satisfies all standing requirenents. ?
B. |Issues Regarding the Verdict

As noted, the jury predicated derivative liability on
plaintiffs’ clainms of breach of fiduciary duty and breach of an
i nplied covenant of good faith and fair dealing, but it found no
breach of express contractual provisions. Defendants contend that
under the circunstances before us, the fiduciary duty and express
contract findings are irreconcilably inconsistent, nmandating a new
trial. Defendants al so challenge the fiduciary duty finding for a
nunber of reasons and continue to assert that the theory of an
inplied covenant of good faith is not legally sustainable here.
Each of these contentions requires discussion.

1. | nconsi stent Verdi ct

The Seventh Anmendnent requires that courts nmake a
concerted effort to reconcil e apparent inconsistencies inajury’s
response to special interrogatories. Mercer v. Long Mg. N C,
Inc., 665 F.2d 61, 66 (5th Gr. 1982). Wen jury answers appear to

be in conflict, “the reviewing court’s duty is to reconcile the

12 Plaintiffs also contend that the court should |ook to TRULPA for
gui dance i n determ ni ng the standi ng requi renents. TRULPArequires only that the
plaintiff be a Iimted partner at the time of bringing the action and be a
limted partner at the time of the transaction that is the subject of the action.
TEX. REV. CV. STAT. Art. 6132a-1 § 10.01. TRULPA does not apply to this pre-
TRULPA linmited partnership.

17



conflicts if possible in order to validate the jury's verdict.”
FDIC v. Munn, 804 F.2d 860, 866 (5th Cr. 1986). The touchstone
inquiry for reconciliation is whether “the answers may fairly be
said to represent a |ogical and probabl e decision on the rel evant
i ssues as submtted.” Giffin v. Matherne, 471 F.2d 911, 915 (5th
Cr. 1973). If the answers cannot be reconciled, the court nust
grant a newtrial. Munn, 804 F.2d at 866.

In Question 1, the jury was asked whet her the defendants
breached the express provisions of the partnership agreenent.
Jurors were instructed that plaintiffs contended that the general
partners had breached certain sections of the partnership
agreenent, including sections 3.03(a) and 3.05. Section 3.03(a)
precludes transactions between the general partners and their
affiliates that are not “fair and reasonable” to the partnership.
Section 3.05 bars the general partners from breaching their
fiduciary duties.

The jury rejected the contract breach clains with respect
to the pipeline transaction and the allocation of general and
adm ni strative expenses. This response entailed a finding that the
general partners had not breached sections 3.03(a) or 3.05. I n
response to Question 3, however, the jury found that the pipeline
transaction was unfair and that the general partners did breach
their fiduciary duties, both of which findings constitute express

breaches of sections 3.03(a) and 3. 05 of the partnership agreenent.
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Answering Question 4, the jury inposed punitive damages agai nst
Cl oyce Box for malicious, willful breach of fiduciary duties.

After careful examnation of the record, we cannot
conclude that these answers “may fairly be said to represent a
| ogi cal and probabl e deci sion on the rel evant i ssues as submtted,”
Mat herne, 471 F.2d at 915, nor have plaintiffs offered a
satisfactory interpretation that reconciles these answers. The
pi peline transaction (and allocation of partnership expenses)
cannot have sinultaneously been permtted by the partnership
agreenent while violating the general partners' fiduciary duties.
Nor, on the facts before us, can the jury's rejection of a breach
of contract be squared with the finding of malicious conduct
underlying the punitive damages award. Consequently, defendants
are entitled to a newtrial on these theories.

2. Inplied Covenant of Good Faith and Fair Dealing

The verdict finding no contract breach would also be
i nconsistent with the jury's finding that defendants breached an
i nplied covenant of good faith were it not for a nore fundanenta
problem -- these theories are legally irreconcil able. We agree
w th defendants' contention that Texas does not recogni ze a claim
for breach of an inplied covenant of good faith and fair dealing
under these circunstances.

In Exxon Corp. v. Atlantic Richfield, 678 S.W2d 944

(Tex. 1984), the Texas Suprene Court stated that “[t] here can be no
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i nplied covenant as to a matter specifically covered by the witten
terms of the contract. The agreenent nmade by the parties and
enbodied in the contract itself cannot be varied by an inplied
good-faith-and-fair-dealing covenant.” 1d. at 947.
In this case, the partnership agreenent provides:
No GCeneral Partner . . . shall be liable to the
Partnership or to the Partners for |osses sustained or
liabilities incurred as a result of an act or om ssion
whi ch such General Partner in good faith reasonably
believed to be in, or not opposed to, the best interests
of the Partnership, wunless such act or omssion
constituted negligence, willful or wanton m sconduct or
breach of such General Partner’s fiduciary obligations to
the Limted Partners.
Section 3.05. Concerning affiliate transactions, the partnership
agreenent in section 3.03(a) provides:
An Affiliate my enter into contracts wth the
Partnership as operator, seller or purchaser of
properties or services, or in other capacities, so |long
as the transactions are fair and reasonable to the
Partnership and the terns of the contract or conveyance
are no |l ess favorabl e to the Partnership than those which
coul d be obtained from Unrel at ed Persons.
The inport of these sections is plain. General partners are not
i abl e for conducting the partnership business in good faith except
for negligence, willful or wanton m sconduct or breach of fiduciary
duties. Additionally, an affiliate may contract for services with
the partnership on terns that are fair and reasonabl e and for arns-
| ength value. An inplied covenant of good faith and fair dealing
could have only two possible effects on these carefully drawn

provi si ons: it would either be surplusage, redundant of the
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express contractual limts on general partner/affiliate actions; or
it would add to those limts by condemming as "unfair" or in "bad
faith" transactions not otherw se prohibited. Nei t her of these
effects justified a separate claimfor relief, stated in a separate
special interrogatory to the jury. A contractual l y-founded
obligation would be redundant of the breach of contract issues.
Moreover, an anendatory inplied covenant furnishes no basis for
relief to plaintiffs because Texas does not permt such a variance
of the contract. Exxon Corp., 678 S.W2d at 947.

Plaintiffs assert that the jury was properly instructed
on the inplied covenant of good faith and fair dealing pursuant to
Tex. Bus. & Comm Code 8 1.203 and because the inplied covenant is
integral to the partnership's fiduciary relationships. Neither of
these argunents is persuasive in the present context. If it
applies at all to a partnership contract, the duty of good faith
expressed in the Texas Business & Commerce Code nust "relate to

sone aspect of performance" under the parties' agreenent. Adol ph

Coors Co. v. Rodriguez, 780 S.W2d 477, 482 (Tex. App. -- Corpus
Christi 1989, wit denied). This standard is not inconsistent with
the Exxon Corp. principle that inplied covenants may not vary the
terns of a witten agreenent.

The other argunent, that an inplied covenant of good

faith and fair dealing creates a separately actionable claim

21



because of the parties' fiduciary relationship, has it backwards.
As the Texas Suprene Court expl ai ned:

Al t hough a fiduciary duty enconpasses at the very m ni mum

a duty of good faith and fair dealing, the converse is

not true. The duty of good faith and fair dealing nerely

requires the parties to “deal fairly” wth one another

and does not enconpass the often nore onerous burden that

requires a party to place the interest of the other party

before his own, often attributed to a fiduciary duty.
Crim Truck & Tractor Co. v. Navistar Int’l Transp. Corp., 823
S.wW2d 591 (Tex. 1992). As general partners of a Ilimted
partnership, the defendants owed fiduciary duties to the limted
partners, codified in part by 8 3.05 of the OKC-LP agreenent. But
unli ke many fiduciary arrangenents, the agreenent specifically
permtted affiliate transactions by the general partners. No | ess
in contractually-regulated fiduciary relationships than in other
contractual arrangenents should the terns selected by the parties
by usurped by post hoc judicial inplication of different ternms. W
decline to accept plaintiffs' invitation to condemn by neans of an
i nplied covenant an action arguably condoned by the express terns
of the partnership agreenent. The claim based on an inplied
covenant of good faith and fair dealing was erroneously submtted
to the jury.

3. Fiduciary Duty
Def endants contend that the district court erred in

submtting the claim for breach of fiduciary duty to the jury

because the claim as it relates to the pipeline transaction, is

22



barred by the statute of limtations. Alternatively, they assert,
there was insufficient evidence to support the verdict, and the
jury instructions were flawed. As m ght have been inferred from
our discussion of the inconsistent verdict, we find none of those
argunent s conpel | i ng.

Texas | aw provi des a two-year statute of |imtations for
breach of fiduciary duty. Kansa Rei nsurance Co. v. Congressional
Mortgage Corp., 20 F.3d 1362, 1374 (5th GCr. 1994). The
limtations period “comences when the aggrieved party has either
know edge of the violation or notice of facts which, in the
exercise of due diligence, would have led to actual know edge
thereof.” Jensen v. Snellings, 841 F.2d 600, 606 (5th Gr. 1988)
(citations and internal quotations omtted). Defendants have the
burden of proof as to the running of the statute of |limtations.
Security Indus. Ins. Co. v. United States, 702 F.2d 1234, 1251 (5th
Cr. 1983). This court views all evidence in a light nost
favorable to the jury' s verdict and “the verdict nmust be affirnmed
unl ess the evidence points so strongly and overwhel mngly in favor
of one party the court believes that reasonabl e persons coul d not

arrive at a contrary conclusion.” Dawson v. \Wal-Mart Stores, Inc.,
978 F.2d 205, 208 (5th Cr. 1992).

Def endants contend that the newsletter dated March 1,
1985 from OKC-LP to its investors detailing the pipeline

transaction put the |limted partners on notice of any purported
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breach of fiduciary duties, and that their suit, which was filed in
Novenber 1987, is therefore barred by the two-year statute of
limtations. The partnership agreenent, however, expressly permts
the partnership to enter into transactions with affiliates.
Additionally, the newsletter failed to disclose that the
partnership would continue to pay the sane tariff to CKB-Petrol eum
that it had paid to Marathon. Viewed in a |ight nost favorable to
the jury verdict, the evidence supports the jury' s verdict. See
Brown v. Bryan County, 67 F.3d 1174, 1179 (5th G r. 1995)(“[T]his
Court will not inpose its own opinion in contravention to the
jury’ s.”).

Def endants next contend that the district court erred in
submtting the fiduciary duty claim to the jury because the
pi pel i ne transacti on was not a partnershi p opportunity. Defendants
argue that the partnership was not financially and | egally capabl e
of undertaking the transaction, which was fair and reasonable to
t he partnership. As to the partnership's financial and I egal
inability to purchase the pipeline, defendants contend that the
ternms of a | oan agreenent between OKC-LP and Manuf act urers Hanover
Trust Conpany (Loan Agreenent) prevented the partnership from
pur chasi ng the pipeline. Further, the pipeline transaction was
fair based on the environnental risks that were avoided and the

tariff price paid to CKB Petroleum as well as the fact that the
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partnership did not have to pledge its oil and gas reserves to
Mar at hon as security for the partnership s obligations.

At trial, conflicting evidence was produced regarding
defendants’ clains of fairness and financial and |egal inability.
Plaintiffs' evidence showed that the partnership had sufficient
funds to purchase the pipeline interest and that the partnership
had suffered $21, 357, 000.00 in damages as a result of the transfer
of the pipeline interest to CKB Petrol eum Plaintiffs further
denonstrated that CKB Petroleum was able to obtain insurance
coverage for the pipeline and that no docunents could be produced
establishing that Marathon requested a pledge of OKC-LP s oil
reserves as security incidental to the pipeline transaction. The
Loan Agreenent had previously been anended to allow for cash
di stributions, and no evi dence established whether the partnership
had ever asked Manufacturers Hanover Trust Conpany for a waiver of
restrictions in the Loan Agreenent in order to purchase the
pipeline. Viewed in a |ight nost favorable to the jury verdict,
the evidence supports the jury verdict. See Brown, 67 F.3d at
1179. 3

Defendants' final argunent is that the district court

inproperly instructed the jury on their affirmative defenses

13 Def endants’ argunent that the partnership was not financially or
legally able to acquire the pipeline interest is sonewhat shallow considering
that both the March 1, 1985 partnership newsletter and the 1985 OKC-LP Annua
Report provide that CKB Petrol eumacquired its interest in the pipeline “through
and assignnent fromthe Partnership.”
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agai nst the fiduciary duty claim i.e., the defenses of financial
and legal inability, and reliance on advi ce of counsel. To succeed
in this challenge defendants nust satisfy the test reiterated in
FDICv. Mjalis, 15 F.3d 1314 (5th Gr. 1995):
First, the chall enges nust denonstrate that the charge as
a whole creates substantial and ineradicable doubt
whether the jury has been properly guided in its
del i berati ons. Second, even if the jury instructions
were erroneous, we wll not reverse if we determ ne,
based upon the entire record, that the challenged
instruction could not have affected the outcone of the
case. If a party wishes to conplain on appeal of the
district court’s refusal to give aprofferedinstruction,
that party nust show as a threshold matter that the
proposed instruction correctly stated the | aw
ld. at 1318 (internal citations omtted).

Under Texas |aw, advice of counsel is a factor to be
considered in determ ning whether a breach of fiduciary duty has
occurr ed. Gearhart Indus., Inc. v. Smth Int'l, Inc., 741 F. 2d
707, 722-23 (5th Gr. 1984). In this case, the jury charge
instructed that a “fiduciary is entitled to rely on the advice of
experts, such as |awers and accountants, in mnaking business
decisions so long as the fiduciary is acting reasonably and i n good
faith.” This charge properly guided the jury in its deliberation.

The jury was instructed that it “may also consider
whet her the Limted Partnership was financially unable to acquire
an interest in the pipeline.” Financial inability to take

advantage of a corporate or partnership opportunity is a defense

under Texas lawin a suit involving breach of fiduciary duties. See
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Canion v. Texas Cycle Supply, Inc., 537 S.W2d 510, 513 (Tex. G v.
App. -Austin 1976, wit ref’d n.r.e.); see also Inre Safety Int’|
Inc., 775 F.2d 660, 662 (5th Cr. 1985); Huffington v. Upchurch,
532 S.W2d 576, 578 (Tex. 1976). The jury instruction, therefore,
failed to properly guide the jury inthat it nmerely instructed them
to “consider” the finances of the partnership in the context of the
pi peline transaction, rather than to treat financial inability as
a defense. But based on the record read in the I|ight npst
favorable to the verdict, there is sufficient evidence to support
a determnation that the partnership had the financial ability to
acquire the pipeline. This fact, coupled with the instruction
actually given, which at a mninumdrewthe jury’'s attention to the
financial ability of the partnership to acquire the pipeline, |eads
us to conclude that the erroneous instruction did not affect the
out cone of the case.

Def endants also assert that the jury should have been
instructed that I|egal incapacity to wundertake the pipeline
transaction was a defense. Wthout supporting Texas | aw citations
for their position, defendants have failed to denonstrate that the
instruction correctly stated the law. Mjalis, 15 F.3d at 1318.
But, additionally, although it is probable that |egal incapacity
woul d be a defense in Texas, defendants did not show that the | oan
agreenents with their banks, or any other agreenents to which OKC

LP was a party, posed legal barriers to the pipeline transaction.
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The limted partnership in fact signed the original agreenent to
purchase the pipeline. Because of the factual insufficiency to
support defendants' position, the district court did not err in
refusing this instruction.
[11. 1SSUES RAI SED BY PLAI NTI FFS

On cross-appeal, plaintiffs contend that the district
court erred in granting defendants’ notion for judgnent as a matter
of law on their individual and derivative clains for |imted
partner status and voting rights, and on their individual clains
for securities fraud, comon |aw fraud, breach of fiduciary duty,
and breach of the inplied covenant of good faith and fair dealing.
Plaintiffs seek entry of judgnent in their favor on these clains or
a newtrial. W nust consider each of their clains separately.

Under Rul e 50(a) of the Federal Rules of G vil Procedure,
a party is entitled to judgnent as a matter of lawif the opposing
party has been fully heard with respect to an i ssue and there is no
legally sufficient evidentiary basis for a reasonable jury to have
found for that party on that issue. Fed. R Cv. P. 50(a). A grant

of judgnment as a matter of lawis subject to de novo review. LI oyd

v. John Deere Co., 922 F.2d 1192, 1194 (5th Gr. 1991).

14 The parties raise contentions that various issues and argunments were

wai ved because they were not preserved in the trial court. W have considered
the waiver clainms and discuss in text those issues and argunents which we
concl uded have been preserved for appellate review
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A Breach of Fiduciary Duty and Inplied Covenant of
Good Faith and Fair Dealing

State | aw determ nes whether a cause of action agai nst
the general partners of a limted partnership is direct or
derivative. 7547 Corporation v. Parker & Parsley Dev. Partners, 38
F.3d 211, 221 (5th Cr. 1994). Plaintiffs cite no Texas cases, and
we have found none, holding that an investor or limted partner in
alimted partnership may sue directly for a breach of fiduciary
duty which injured the partnership. Follow ng the guidance of this
court in Parker & Parsley, we believe that a Texas court would
likely consider the fiduciary duty claim in this case to be
derivative. See Parker & Parsley, 38 F.3d at 221 (unithol ders and
limted partners may not sue directly under Texas |aw for wongs
suffered by the partnership). The district court, therefore,
properly adjudged against plaintiffs their claim for breach of
fiduciary duty. And inasnmuch as there is not even a derivative
claimfor breach of an inplied duty of good faith and fair dealing,
it stands to reason that such a claimis not cogni zabl e on behal f
of individual limted partners for danmage to the partnership.

B. Limted Partner Status and the Right to Vote

The decisions of this court in Box | and Box |l nake
cl ear that under the terns of the partnership agreenent transferees
may only becone substituted limted partners as permtted by the
general partners. Box |, 910 F.2d at 260-61; Box Il, 956 F.2d at
91. Plaintiffs contend that the district court erred in granting
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def endants’ notion for judgnent as a matter of law on their clains
for limted partner status and voting rights because the general
partners either consented to the adm ssion of all depository
recei pt holders as substituted limted partners with the right to
vote, or the general partners are now estopped from denying
plaintiffs’ limted part ner status wth voting rights.
Additionally, certain of the investor-plaintiffs contend that they
are entitled to receive Cass A stock in Box Energy because of
their status as original limted partners in OKC-LP at the tine of
the partnership’s conversion to Box Energy. Each of these
contentions requires discussion.
1. Consent

Plaintiffs argue that several docunents distributed by
either the partnership or the general partners granted voting
rights to all transferees of partnership units and establish that
the general partners consented to the adm ssion of all depository
recei pt holders as substituted limted partners. I n support of
their argunent, plaintiffs cite several docunents. First, a
news| etter dated August 20, 1981 from OKC-LP to depository receipt
hol ders stated that depository receipt holders own a “partnership
interest.” Second, proxy materials relating to the October 1981
meeting in Dallas provided in part that “[a] transferee of a
Limted Partnership interest that does not becone a Substituted

Limted Partner may not demand to i nspect the books and records of
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the Limted Partnership, nor demand di ssol uti on of the partnership
but otherwi se has all the rights and powers of a Limted Partner.”
Third, a newsletter dated Septenber 30, 1983 from OKC-LP to
partnership unitholders states that “[a] unitholder is a limted
partner and, accordingly, owns a direct interest in proven oil and
gas reserves.” Fourth, a partnership 10-K Form dated Decenber 31,
1985 contains |anguage concerning the rights of transferees
identical to that quoted from the 1981 proxy materials. Fifth,
proxy materials sent by OKC-LP to partnershi p unithol ders regarding
a neeting to be held in Decenber 1986 provided that depository
recei pt hol ders as of Novenber 10, 1986 woul d be permtted to vote
at the neeting. Sixth, in a Novenber 24, 1986 letter witten by
Cl oyce Box to J.R Sinplot, Box referred to Sinplot as a “limted
partner” and characterized all other investors as limted partners.
Finally, a Schedule 13D for OKC-LP dated January 7, 1987 was filed
by Cloyce Box with a representation that his purpose in acquiring
additional partnership units was to increase his voting power.
Numer ous t hough t hese docunents are, they fail to sustain
plaintiffs’ contention. Each reference is seriously flawed. In
quoting fromthe 1981 proxy materials and the 10-K Form concerni ng
the rights of transferees, plaintiffs omtted |anguage directly
preceding and within the sanme paragraph, which expressly provides
that transferees may be admtted to the partnership only by the
general partners. The cover page of the 1986 proxy materials
states that only depository receipt holders who are |imted
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partners as of Novenber 10, 1986 would be permtted to vote, and
t he Novenber 24, 1986 letter fromdC oyce Box to Sinplot sinply does
not establish consent to limted partner status for transferees.
The Schedule 13D says nothing about Box's ability to vote the
additional wunits he had acquired, and the |anguage cited by
plaintiffsinthe two newsletters is taken fromgeneral discussions
of the tax benefits of the general partnership and says nothing
about voting rights.

At nost, the docunents and evidence at trial show that
sone depository receipt holders who were not original limted
partners in OKC-LP were permtted to vote in Cctober 1981. Not hing
in the docunents or testinony, however, establishes that the
general partners consented to admt depository receipt hol ders as
substituted limted partners with voting rights. Considering the
clear disclainer in the partnership agreenent, plaintiffs have
failed to establish a genuine issue of material fact as to whet her
the general partners granted voting rights to transferees or
consented to the adm ssion of depository receipt holders as limted
partners.

2. Estoppel

Plaintiffs next i nvoke the doctrine of equitabl e estoppel
in support of their alleged entitlenent to limted partner status
and voting rights. To establish equitable estoppel, plaintiffs

must prove (1) a false representation or conceal nent of materi al
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facts made with the intention that it should be acted on, (2) to a
party w thout know edge, or the neans of know edge of those facts,
and (3) who reasonably and detrinentally relied upon the
m srepresentation. Box I, 956 F.2d at 93; Schroeder v. Texas Iron
Works, Inc., 813 S.W2d 483, 489 (Tex. 1991). Concerning equitable
estoppel, the Texas Suprene Court stated i n Gul benki an v. Penn, 252
S.W2d 929 (Tex. 1952) that “the facts alleged to constitute
[ estoppel] are not to be taken by argunent or inference, . . . and
[I]f an act or adm ssion is susceptible to two constructions, one
of which is consistent wwth a right asserted by the party sought to
be estopped, it forns no estoppel.” ld. at 932 (internal
gquotations and citations omtted).

In granting defendants’ Rule 50(a) notion as to
plaintiffs’ estoppel argunent, the district court found that they
had failed to show that they purchased partnership units in
reasonabl e reliance on purported m srepresentations nade by the
general partners concerning transferee voting rights. The focus of
plaintiffs' argunment on appeal is that the estoppel claim should
have been submitted to the jury because the evidence denonstrates
triable fact issues, particularly on the elenent of reliance. In
support of their argunment, plaintiffs point to evidence of reliance
by each individual plaintiff, a brief summary of which foll ows.

B.R Giffin
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Giffin testified that when OKC Corp. was converted into
OKC-LP in 1981, he owned shares of stock in OKC Corp. which were
exchanged for OKC-LP partnership units. He attended the 1981
nmeeting in Dallas, and he voted at that neeting. Giffin felt that
he had voting rights in OKC-LP because of certain docunents that he
had received fromthe partnership, and this belief influenced his
deci sion to buy additional partnership units. The docunents cited
by Giffin include the following: the 1981 proxy materials; the
Septenber 30, 1983 partnership newsletter; the 1986 proxy
materials; and a 1985 OKC-LP Annual Report whi ch contai ns | anguage
identical to that previously quoted fromthe 1981 proxy materials
concerning the rights of transferees. Additionally, Giffin felt
that he had a right to vote because he voted at the 1981 neeting in

Dal | as.

Hayden Ml r oy

Mcllroy testified that when OKC Corp. was converted into
OKC-LP in 1981, he owned shares of stock in OKC Corp. which were
exchanged for OKC-LP partnership units. MIllroy attended the 1981
nmeeting in Dallas.
Janes Lyle

As discussed previously, Lyle was an original limted
partner in OKC-LP and attended the 1981 neeting in Dallas. As to
the issue of reliance, Lyle testified that when an investnent
partnership in which he bel onged di sbanded in 1984, he elected to
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receive OKC-LP partnership units instead of cash because he felt
that OKC-LP was a good investnent and that he had the ability to
vote the shares he received. In nmaking this determ nation, Lyle
relied upon partnership newsletters, quarterly reports and annual
reports. Additionally, Lyle clainmed to have relied on | anguage in
the depository receipt representing his ownership interest in the
partnership, which provided, in part, that a transferee has the
“right to becone a Limted Partner in OK(C[-LP] subject to the
appl i cabl e provisions of the Partnership Agreenent.”

J.R Siml ot

Sinplot first invested in OKC-LP in June 1985. He
testified that he relied on the Novenmber 24, 1986 letter from
Cl oyce Box in making additional purchases of partnership units.
Davi d Hawk

Hawk first invested in OKC-LP in Decenber 1986. Hawk
presented no evidence of reliance at trial.

After a thorough review of the record, we agree with the
district court that there is no legally sufficient evidentiary
basis for a reasonable jury to find that plaintiffs reasonably and
detrinentally relied upon purported msrepresentations by the
general partners concerning limted partner status and voting
rights in purchasing or acquiring additional partnership units.
Despite plaintiffs’ self-servingtestinony concerningreliance, the
evi dence shows that each of themis a sophisticated investor with
experience in the purchase and sale of securities. The nobst that
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can be said concerning the docunents and events upon which
plaintiffs purportedly relied is that they are anbi guous at best as
tolimted partner status and voting rights. Reliance on anbi guous
acts or adm ssions is not enough to establish estoppel. Gl benki an,
252 S.W2d at 932.1

Sinplot failed to establish reliance for a different
reason. He could not have put nuch faith in Box's letter for
pur poses of estoppel because after receivingit, he transferred all
of his partnership units to Hydrocarbons Managenent Inc., and then
reacquired those units after the district court’s February 22, 1988
i njunction order that was affirned in Box |I. In other words, al
of Sinplot’s partnership units were obtained with know edge that
his partnership units carried no voting rights. And shortly after
Sinplot received the letter fromBox, Sinplot’s attorneys expl ai ned
to himthat there was sone doubt as to whether the partnership
agreenent permtted transferees to vote. The evidence further
shows that Sinplot’s investnent in OKC-LP was notivated by his
belief that the partnership had the potential for future financial
success.

Plaintiffs thus failed to establish a genuine fact issue

concerning the elenent of reasonable reliance essential to their

15 Plaintiffs clainmed reliance on their attendance and voting at the

1981 neeting in Dallas is questionable considering that the naterials provided
to depository recei pt holders concerning the neeting state that “[t]here is no
statutory or other legal requirenent for holding this neeting, other than the
desire of the general partners to obtain the ratification and support of the
Depository Recei pt hol ders.”
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claimof estoppel. Box Il, 956 F.2d at 93. W affirmthe district
court’s grant of judgnent as a matter of |aw
3. Estoppel by Silence

Texas | aw recogni zes estoppel by silence. WIllians v.
St ansbury, 649 S.W2d 293, 296 (Tex. 1983). This doctrine applies
“where a person, who by force of circunstances has a duty to speak,
refrains fromdoing so thereby causing another party to believe in
the existence of a state of facts, and that other party relies
thereon to its prejudice.” A.B.F. Freight Systens, Inc. .
Austrian Inport Service, Inc., 798 S.W2d 606, 610 (Tex. App.-
Dall as 1990, wit denied). Plaintiffs contend that the district
court erred in refusing to permt evidence of certain om ssions of
the general partners. We di sagree. Plaintiffs are al
sophisticated investors who had access to the partnership
agreenent. The partnership agreenent contained a “clear and
unequi vocal” statenent of the rights of transferees. Box |, 910
F.2d at 260. Plaintiffs had at | east constructive know edge of the
limted rights of transferees, and as a result cannot establish an
estoppel by silence. See AR ddark Investnent Co. v. Geen, 375
S.W2d 425, 435 (Tex. 1964)(no estoppel by silence because the
purchaser had constructive know edge of acceleration right).

4. Original Limted Partners
Plaintiffs Lyle, Giffin and Mllroy also contend that

they are entitled to Cass A voting stock in Box Energy because of
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their status as original limted partners in OKC-LP. The status of
Lyle as an original |[imted partner is not disputed, and we have
found that his pledge of partnership units did not affect his
status as alimted partner. Lyle, therefore, is entitled to O ass
A voting stock in Box Energy in accordance with his ownership of
original partnership units held at the tine of the partnership’s
conversion to Box Energy.

The status of Mllroy and Giffin as original limted
partners, however, is disputed by the parties. On remand, the
district court should determ ne the anobunt of C ass A voting stock
towhich Lyleis entitled and ascertain whether Giffin and Ml roy
were original limted partners and the anount, if any, of Class A
stock in Box Energy to which they are entitl ed based upon ownership
of original partnership units held at the tinme of the partnership’s
conversion to Box Energy.

C. Securities Fraud and Common Law Fraud

An essential elenment of plaintiffs claimfor securities

fraud and comon |aw fraud is the establishnent of reliance. As

wth the estoppel claim plaintiffs failed to nmake the necessary

16 Plaintiffs fail to specify the source of |law under which they seek
recovery for securities fraud. However, under both section 10(b) of the
Securities and Exchange Act of 1934 and Rule 10b-5, reliance is required. See
Laird v. Integrated Resources, Inc., 897 F.2d 826, 832 n. 13 (5th Gr. 1990).
Additionally, reliance is required to establish a claimfor comon | aw fraud
under Texas | aw. South Hanpton Co. v. Stinnes Corp., 733 F.2d 1108, 1120 (5th
Cr. 1984).
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showi ng of reliance.'” The district court’s grant of judgnment as
a matter of |aw was proper.
D. O her |ssues

For the benefit of the district court on remand, we note
that the inposition of the constructive trust was inproper inthis
case. While Texas |aw recognizes the equitable renmedy of a
constructive trust, the plaintiffs sought, and the jury granted a
money award for future damages. Plaintiffs received what they
requested of the jury; in so doing they conceded that a nonetary
remedy suffices, negating the need for equity to intervene. See
Fuqua v. Taylor, 683 S.W2d 735, 739 (Tex. App.-Dallas 1984, wit
ref’d n.r.e.)(constructive trust is equitable renedy).

Additionally, plaintiffs argue that the district court’s
award of attorneys’ fees was proper under the common fund doctri ne.
They conceded at oral argunent, however, that an award under the

common fund doctrine requires that the fee be taken out of the

o Plaintiffs contend that the necessary showing of reliance is

established by the “fraud on the market theory” and “Ute presunption.” Basic
v. Levinson, 485 U S. 224, 108 S. C. 978 (1988)(fraud on the market theory);
Affiliated Ue Citizens v. United States, 406 U S. 128, 92 S. C. 1456

(1972) (Ute presunption). Neither theory, however, helps plaintiffs establish
reliance. This case is based generally upon purported m srepresentations by
the general partners. “Ue presunption” applies only to “rule 10b-5 actions
based primarily upon omi ssions rather than msrepresentations.” Abell v.
Potonac Ins. Co., 858 F.2d 1104, 1119 (5th G r. 1988), vacated on other
grounds, Fryar v. Abell, 492 U S. 914, 109 S. . 3236 (1989); see Finkel v.
Docutel /A ivetti Corp., 817 F.2d 356, 359-60 (5th Cr. 1987), cert. denied,
485 U.S. 959, 108 S. . 1220 (1988). Additionally, any presunption of
reliance afforded by the fraud on the market theory is overconme by the

def endants’ evidence that the OKC-LP Partnership Agreenent was available to
the public, and therefore, the market price of partnership units would not
have been affected by any purported misrepresentations. Basic, 485 U S. at
248-49, 108 S. Ct. at 992.
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comon fund and not be levied in addition to the danage award
recei ved. See Knebel v. Capital National Bank, 518 S.W2d 795, 799
(Tex. 1974); Crouch v. Tenneco, Inc., 853 S.W2d 643, 647 (Tex.
App. - Waco 1993, wit denied); Cty of Dallas v. Arnett, 762 S. W 2d
942, 954 (Tex. App.-Dallas 1988, wit denied). The district court,
therefore, erred in granting plaintiffs' attorneys' fees 1in
addition to the damage award.

Because questions about prejudgnent interest are fact-
dependent, we need not speculate at this tinme on the availability
of prejudgnent interest after a new trial.

| V. CONCLUSI ON

For the foregoi ng reasons, we AFFIRMthe district court’s
grant of judgnent as a matter of law as to plaintiffs' individual
and derivative clains for limted partner status and voting rights
based on theories of estoppel and consent, and on their individual
clains for securities fraud, common | aw fraud, breach of fiduciary
duty, and breach of the covenant of good faith and fair dealing.
We REMAND for further proceedings to determne (1) the anmount of
Class A stock in Box Energy to which Lyle is entitled, and
(2) whether Giffin and Mcllroy were original limted partners,
and the amount, if any, of Class A stock in Box Energy to which
those two are entitled. Additionally, we REVERSE and REMAND for a
newtrial, subject tothe limtations described above, the judgnent

in favor of plaintiffs for actual and punitive danmages.
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AFFI RVED i n PART, REVERSED and REMANDED i n PART.
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