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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
JERRY LEE THOVPSON,

a/ k/ a Chi ef,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

(6:93- CV- 063- C( K- 92- CR- 007) )
(January 3, 1995)

Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Jerry Lee Thonpson and his codefendant, Janes Charl es Edward
WIllians, were charged by indictnent with conspiracy to possess

wthintent to distribute and distribution of five or nore grans of

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



cocai ne base (Count 1) and possession with intent to distribute
five or nore grans of cocai ne base or approximately 35.05 grans of
cocai ne base (Count 2). Thonpson was convicted by guilty plea of
Count 2 and was sentenced to a 120-nonth term of inprisonnent, a
$50 special assessnent, and an eight-year period of supervised
release. 21 U S.C. 88 841(a)(1l); 841(b)(1)(B)(iiti). Prior to
sentenci ng, the governnent filed enhancenent information pursuant
to 21 U.S.C. 8 851, charging that because Thonpson had a prior
fel ony drug conviction for which he was sentenced to a 10-year term
of inprisonnent, he was subject to a mninmum 10-year term of
i nprisonnment for the instant offense.

In the witten plea agreenent, Thonpson acknow edged that he
was convi cted of the felony drug of fense charged i n the enhancenent
informati on and that because of that prior conviction, he was
subject to a mnimm term of inprisonment of 10 years and of
supervi sed rel ease of eight years. Thonpson al so signed a factual
resune agreeing that due to the enhancenent, his term of
i nprisonment would be at least 10 years and his period of
supervi sed rel ease ei ght years. Thonpson also filed an affidavit,
provi ding that the plea agreenent and factual resune were read to
hi mby his attorney and that he understood that he faced a m ni mum
termof incarceration of 10 years.

Thonpson did not pursue a direct appeal but did file the
instant 8 2255 notion, arguing that 1) his counsel was ineffective
for failing to investigate the facts before withdraw ng a notion to

suppress evidence; for failing to adequately inform him of the



consequences of pleading guilty; and for failing to investigate the
constitutionality of the sentencing schene for cocai ne base, 2) his
pl ea was i nvoluntary due to his counsel's failure to inform hi mof
the consequences of his plea, and 3) the punishnent schene for
cocai ne base was unconstitutional. The governnent filed an answer
to the notion, attaching, anong other things, the affidavit of one
of Thonpson's two trial attorneys.! The district court dism ssed
the notion with prejudice followng the district court's adopti on,
over Thonpson's objections, of the nagistrate judge's report and
reconmendat i on.
OPI NI ON

This Court reviews clains of ineffective assi stance of counsel

to determ ne whet her counsel's performance was both deficient and

prejudicial to the defendant. United States v. G pson, 985 F. 2d

212, 215 (5th Gr. 1993). To establish "prejudice," the defendant
is required to showthat, but for counsel's unprofessional errors,
there is a reasonabl e probability that the result of the proceedi ng

woul d have been different. Strickland v. Washi nqgton, 466 U.S. 668,

694, 104 S. C. 2052, 80 L. Ed. 2d 674 (1984) (8 2254 case). To
show deficient performance, the defendant nust overcone the strong
presunption that the attorney's conduct falls within a w de range
of reasonabl e professional assistance. |If the defendant nmakes an
i nsufficient show ng on one of the conponents of the inquiry, the

court need not address the other.

Thonpson's trial counsel consisted of David C. WIIingham
who was appoi nted, and Phil W schkaenper, retai ned as co-counsel by
W | i ngham



Thonpson argues that his counsel was ineffective for failing
to inform him of the consequences of his guilty plea and for
advising himto plead guilty. He argues that his guilty plea was
not made voluntarily or intelligently and that he would not have
pl eaded guilty were it not for the flawed advice of his counsel.
He argues that his counsel failed to explain to him 1) that the
ai ding and abetting charge depended on the conspiracy to possess
charge; 2) that in order for himto be found guilty of conspiracy
at trial, the governnent would have to prove that he had an
agreenent to possess cocaine base and the specific intent to
further that agreenent with one other person; 3) the difference
bet ween actual and constructive possession; 4) that the sentences
for the conspiracy count and the aiding and abetting count would
run concurrently, and "he would get the sane m ni mum nmandatory
sentence without credit for acceptance of responsibility."”

"[T]he two-part Strickland v. Washington test applies to

challenges to guilty pleas based on ineffective assistance of

counsel." Hill v. Lockhart, 474 U S. 52, 58, 106 S. C. 366, 88 L.

Ed. 2d 203 (1985) (8 2254 case). "To be successful in a claimof
i neffective assistance of counsel in regard to a guilty plea, a
petitioner must show not only that his counsel's perfornmance was
deficient, but also that the deficient conduct prejudiced him"

Young v. Lynaugh, 821 F.2d 1133, 1140 (5th Cr. 1987) (8 2254

case), cert. denied, 484 U. S. 986 (1987) and 484 U. S. 1071 (1988).

The "prejudice"” requirenent "focuses on whether counsel's

constitutionally ineffective performance affected the outcone of



the plea process.” Hill, 474 U. S. at 59. Thonpson "nust show t hat
there is a reasonable probability that, but for counsel's errors,
he woul d not have pleaded guilty and woul d have insisted on going
to trial." 1d. The defendant may not sinply allege prejudice --

he nust affirmatively prove it. Bonvillain v. Blackburn, 780 F.2d

1248, 1253 (5th Cir.) (8 2254 case), cert. denied, 476 U S. 1143

(1986) . "[Where the alleged error of counsel is a failure to
advi se the defendant of a potential affirmative defense to the
crime charged, the resolution of the “prejudice’ inquiry wll
depend | argely on whether the affirmati ve defense |ikely woul d have
succeeded at trial." Hll, 474 U. S. at 59.

Al t hough Thonpson al | eges that he woul d have gone to trial had
his counsel not been ineffective, he has not shown a "reasonabl e
probability" that he woul d have done so. See Hill, 474 U. S. at 59.
The record reflects that a large amunt of danmaging evidence
exi st ed agai nst Thonpson. Thonpson was the owner/driver of the car
i n which over 35 granms was found under the passenger seat. He had
$760 in cash, some of which contained trace anpbunts of cocai ne.
See PSR {1 8-12. The governnment had anple evidence to prove
Thonpson's possession w thout relying on an aiding-and-abetting
theory. The plea agreenent, furthernore, was hardly unfair: the
governnent agreed to dismss Count 1 and not to oppose Thonpson's
request for a 10-year sentence. Moreover, the state of Texas
agreed that any charges pendi ng agai nst Thonpson prior to the date
of the signing of the plea agreenent would be dism ssed. W thout

t he acceptance of responsibility adjustnment, Thonpson's guideline



range would have been 135 to 168 nonths. He could not, upon
conviction of either count, have received a | esser sentence than he
got . Despite his subjective statenments, Thonpson has failed to
denonstrate the requisite prejudice.

To the extent that Thonpson is arguing that his guilty plea
was involuntary outside the context of his ineffective assistance
of counsel argunents, his argunent fails. A guilty plea involves
the wai ver of several constitutional rights, and, accordingly, it

must be made knowi ngly and voluntarily. Boykin v. Al abama, 395

U S. 238, 242-44, 89 S. C. 1709, 23 L. Ed. 2d 274 (1969). A
federal habeas court will uphold a guilty plea if it was know ng,

voluntary, and intelligent. Hobbs v. Bl ackburn, 752 F.2d 1079

1081 (5th Gr.) (8 2254 case), cert. denied, 474 U S. 838 (1985).

Before accepting a guilty plea, a trial court nust ascertain that
the defendant "has a full understanding of what the plea connotes
and of its consequence." Boykin, 395 U S. at 243-44.

At Thonpson's re-arraignment, the district court judge, after
pl aci ng Thonpson under oath, summari zed t he pl ea agreenent in open
court, and Thonpson acknow edged that those terns were the terns of
the plea agreenent as he understood them The district court
determ ned that Thonpson understood the follow ng: the nature of
the charges to which the plea was offered, the nmaxi mum penalty
provided by law, the inport of a supervised-release term that he
woul d not be rel eased on parole, his right to plead not guilty, his
right to be tried by a jury with the assistance of counsel, his

right to confront and cross-exanm ne w tnesses, his right against



self-incrimnation, and that by pleading guilty he wai ved his right
to ajury trial.

The court summarized the passages in the agreenent providing
t hat Thonpson was satisfied with his counsel, that he went over al
aspects of his case with his attorney, that he understood that the
court was not required to sentence himto a particular sentence,
that he understood that after the court accepted his plea, he had
no right to withdraw his plea if the guideline range was higher
than expected or if the court departed from the guideline range,
t hat the governnent had not attenpted to force himto plead guilty,
and that he was pleading guilty because he was guilty. The
district court, after determ ning that Thonpson's pl ea was know ng
and voluntary, accepted the plea. A defendant's solem
declarations in court carry a strong presunption of truth.

Bl ackl edge v. Allison, 431 U.S. 63, 74, 97 S. C. 1621, 52 L. Ed.

2d 136 (1977) (8 2254 case). The record reflects that Thonpson's
pl ea was know ng and vol untary.

Thonpson's attorney filed a notion to suppress a search on
Thonpson' s behal f to which the governnent filed a response. In the
nmoti on, Thonpson argued that the search of his autonobile by a
police officer before a search warrant was obtai ned, which search
resulted in the seizure of controll ed substances, was unreasonabl e
under the Fourth Amendnent and that any evi dence obtained by the
unlawful search constituted fruit of the poisonous tree;

alternatively, he argued that the officers | acked probabl e cause to



obtain a search warrant. Thonpson's counsel l|ater w thdrew the
not i on.

The factual resune, signed by Thonpson, provides the foll ow ng
regarding the purportedly unlawful search. Det ecti ve Haskins
received a call froma "Crine Stoppers” caller, "who he had tal ked
to in the past and whose informati on he had corroborated,"” stating
t hat Thonpson, acconpani ed by two bl ack nmal e passengers, woul d be
traveling that night to Fort Wrth, Texas, driving a blue 1970s
Ford LTD autonobile to pick up crack cocai ne. Haskins and anot her
i nvesti gat or possessed i nformati on, of their own personal know edge
and by investigation, which served to corroborate the information
provi ded by the cal |l er about Thonpson. That ni ght, Haskins and the
i nvestigator |ocated the vehicle described by the caller being
driven on a highway consistent with a return from Fort Wrth and
occupi ed by two bl ack mal es. Law enforcenent officers stopped the
vehi cl e and observed that Thonpson was the driver and Wl lians the
passenger. A search warrant for the autonobile and Thonpson's
person was obtained. The officers seized a quantity of cocai ne as
well as marijuana cigarettes fromthe autonobile. Currency seized
from Thonpson's pants pocket contained trace anounts of cocai ne.

Thonpson argues that his counsel was ineffective for
W thdrawing the notion to suppress w thout perform ng adequate
| egal and factual investigation. He argues that the affidavit,
based solely on an anonynous call from Crine Stoppers, did not
establ i sh probabl e cause. He argues that the fact that his co-

def endant was going to testify for the governnent at the trial was



not relevant to the inquiry whether the search was constitutional.

A Fourth Amendnent claimis not precluded by Stone v. Powel |,

428 U.S. 465, 96 S. Ct. 3037, 49 L. Ed. 2d 1067 (1976), when it is
raised in the context of a Sixth Armendnent ineffective assistance

claim See Kimmelnman v. Morrison, 477 U.S. 365, 382-83, 106 S. C.

2574, 91 L. Ed. 2d 305 (1986) (8§ 2254 case). To prevail on an
ineffective assistance claim for wthdrawal of a notion to
suppress, a petitioner nust prove that his Fourth Amendnent claim

is meritorious. See Kimmel man, 477 U.S. at 375 (where defense

counsel's failure to litigate a Fourth Anendnent cl ai mconpetently
is the ineffectiveness allegation, the defendant nust al so prove
that the Fourth Amendnent claimis nmeritorious and that there is a
reasonabl e probability that the verdict would have been different
in the absence of the excludabl e evidence). Because a know ng and
voluntary gqguilty plea waives any contentions of ineffective
assi stance of counsel that do not relate to the voluntariness of
the plea, Thonpson nmust show that his counsel's w thdrawal of the
nmotion to suppress affected the voluntariness of his plea. Smth,
711 F.2d at 682.
Thonpson's counsel's affidavit provided the followng wth

regard to the withdrawal of the notion

| thoroughly investigated [ Thonpson's] grounds

for suppression of evidence under the Fourth

Amendnent . I obtai ned full open file

di scovery from the governnent. . . . [U pon

further review of the facts in this case

i ncluding conferences with the investigating

and arresting officers and review of the
search warrant . . . | determned that it



would be in [Thonpson's] best interest to

discuss the possibility of foregoing the

Fourth Amendnent chal | enge. : : :

Accordingly, . . . wth full consent of ny

client, the Mdtion to Suppress was w t hdrawn.
The affidavit also provided that a contributing factor in the
decision not to pursue the notion was the fact that WIlians was
prepared to testify to facts of the search in favor of the
governnent, which facts were extrenely damaging to Thonpson's
defense. The magi strate judge did not, however, rely on counsel's
af fidavit; such reliance was not necessary for the magi strate judge
to determne that Thonpson's counsel was not ineffective for

W thdrawi ng the notion to suppress. See Ownens v. U. S., 551 F. 2d

1053, 1054 (5th Gr.), cert. denied, 434 U S. 848 (1977) (hol ding

that in § 2255 case contested fact issues may not be decided on
affidavits alone unless affidavits are supported by ot her evi dence
in the record).

The magistrate judge determ ned that whether the affidavit
underlying the search warrant was sufficient to establish probable
cause was i mmaterial because the exigent circunstances exception
applied under the facts. He determ ned that when Thonpson's
counsel decided to withdraw the notion to suppress, there was no
factual basis to support the notion. The record reflects that the
decision to withdraw the notion was a reasonabl e tactical decision
based on the unlikelihood of the notion's success. Thonpson has
failed to overcone the strong presunption that his attorney's

decision to withdraw the notion to suppress fell outside of the

10



w de range of reasonabl e professional assistance. See Strickland

at 689.

Thonpson argues that his counsel was ineffective for failing
to investigate the constitutionality of the sentencing schene for
cocai ne base. Although his argunents are not specific, Thonpson
appears to rai se equal protection and Ei ghth Arendnent chal | enges.
Thonpson's argunent |acks nerit because this Court has rejected
equal protection and Eighth Amendnent challenges, as well as
vagueness and due process chal |l enges, to the sentencing schene for

cocai ne base or "crack." United States v. Fisher, 22 F.3d 574,

579-80 (5th Cr.) (citing United States v. Witson, 953 F.2d 895

(5th Gr.), cert. denied, 112 S. . 1989 (1992), and United States

V. Thomas, 932 F.2d 1085 (5th Gr.), cert. denied, 112 S. C. 264,

428 (1991), and 112 S. Ct. 887 (1992)), cert. denied, No. 94-6487,

1994 WL 597037 (Nov. 14, 1994). As the sentencing schene for
cocai ne base is not unconstitutional, Thonpson's argunent that his
counsel was ineffective for failing to investigate the
unconstitutionality of the sentencing schenme for cocaine base
fails.

Thonpson argues that his counsel was ineffective for failing
to alert the court that he (Thonpson) was illiterate. Thonpson did
not, however, raise this issue in the district court. This Court
need not address issues not considered by the district court.
“[1]ssues raised for the first time on appeal “are not reviewable
by this [Court unless they involve purely legal questions and

failure to consider them would result in manifest injustice' ."

11



Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991). Moreover,

as the governnent notes, the record contradicts Thonpson's
assertion that the district court was unaware that he coul d neit her
read nor wite.

Li beral | y construi ng Thonpson' s appel | ate argunents, see Price

v. Digital Equip. Corp., 846 F.2d 1026, 1028 (5th G r. 1988), we

assune that he is arguing that the district court should have held
an evidentiary hearing on the voluntariness of his guilty plea. He
mai ntains that his counsel's affidavit was not adequate to
determ ne the facts surrounding the voluntariness of his guilty
plea. A novant is not entitled to an evidentiary hearing if the
clains are either contrary tolawor plainly refuted by the record.

28 U S.C. 8§ 2255; United States v. Green, 882 F.2d 999, 1008 (5th

Cir. 1989). As discussed above, therecordis "clearly adequate to
di spose fairly" of Thonpson's allegation that his guilty plea was
not voluntary; we hold that an evidentiary hearing was not

necessary. See United States v. Smth, 915 F. 2d 959, 964 (5th Cr

1990) .

Thonpson argues that the sentenci ng schene for cocai ne base i s
unconstitutional. As discussed above in the context of ineffective
assi stance of counsel, this Court has rejected equal protection and
Ei ght h Arendnent chal | enges, as well as vagueness and due process
chal | enges, to the sentencing schene for cocai ne base. See Fi sher,
22 F.3d at 579-80. Thus, Thonpson's argunent |acks nerit.

AFFI RVED,

wj |\ opi n\ 94- 10337. opn
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