UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10332

RUBEN GLORI A,
Pl ai ntiff-Appellant,
VERSUS

VALLEY GRAI N PRODUCTS, |INC., a wholly-owned
subsi di ary of Archer-Daniels-Mdland Conpany,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:93-CVv-113-0Q

(March 31, 1995)

Bef ore SM TH and BARKSDALE, Circuit Judges, and FI TZWATER, Di stri ct
Judge.?
PER CURI AM 2

Calling into play Fed. R Cv. P. 39(c) ("the court, with the
consent of both parties, may order a trial wth a jury whose
verdi ct has the sane effect as if trial by jury had been a matter
of right"), the key issue at hand, which drives our standard of

review, is whether the jury, which found for Ruben doria on his

enpl oynent discrimnation claim (termnation due to national

. The Honorable Sidney A Fitzwater, United States District
Judge for the Northern District of Texas, sitting by designation.

2 Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



origin) against Valley Gain Products, Inc., was only advisory.
Concluding that it was not, we conclude also that the evidence was
sufficient to support the jury's verdict, and that, therefore, the
district court erred in granting Valley's notion for judgnent as a
matter of law. Accordingly, we REVERSE and REMAND.

| .

Ruben A oria was enpl oyed by Valley from Decenber 1983 until
hi s di scharge on July 25, 1991. He had never been repri manded for
m sconduct and recei ved good eval uations fromhis supervisors. On
July 25, 1991, a co-enployee, Jereny Conbs, reported to his
supervi sor, Troy Scott, that Qoria had hit himin the nose during
an altercation between them Follow ng a neeting between Scott and
Goria, during which Goriaallegedly admtted hitting Conbs, Scott
termnated Joria.?

A jury found that Goria' s national origin (H spanic) was a
nmotivating factor in Valley's decision to termnate him awarded
$33,000 for |ost wages and enpl oynent benefits; but found Goria
was not entitled to other damages -- conpensatory (including future
| ost wages) or punitive. The district court, however, granted
Valley's notion for judgnent as a matter of |aw.

1.
Before reviewing the judgnment as a matter of |aw, we nust

address first the dispute over the standard of review. At bottom

3 Foll ow ng his discharge, Qoria notified the Equal Enpl oynent
Qpportunity Comm ssion (EEOC) of his belief that he had been
term nated because of his national origin. The EEQOC determ ned
that the evidence did not establish enploynent discrimnation.
Goria then filed this action.



it turns on whether the jury verdict was binding, as clained by
G oria, or advisory, as clained by Valley.
A

The district court did not make Rule 52 findings of fact and
conclusions of law* doria insists that the verdict was binding,
and that, because the court found insufficient evidence to support
that verdict, it granted Valley's notion for judgnent as a matter
of law. Consequently, says doria, we should apply the verdict-
deferential standard of review applicable to such judgnents. See
Boei ng Co. v. Shipman, 411 F. 2d 365, 374 (5th Gr. 1969) (en banc).

On the other hand, Valley urges that the jury was advisory,
and that, therefore, we nust reviewthe district court's ruling as
if it were pursuant to Rule 52, to include applying the clearly
erroneous standard of reviewto findings of fact. (But, as noted,
the court did not make any.) Needless to say, this is a nuch nore
favorabl e standard of review for Valley.

Valley rests its position on the fact that the alleged
discrimnation took place before the effective date of the 1991

anendnents to the Cvil R ghts Act of 1964, 42 U.S.C. 88 2000e et

4 Rul e 52(a) provides in part:

In all actions tried ... with an advisory jury, the
court shall find the facts specially and state
separately its conclusions of I|aw thereon, and
j udgnent shall be entered pursuant to Rule 58...
Findings of fact ... shall not be set aside unless
clearly erroneous, and due regard shall be given to
the opportunity of the trial court to judge of the
credibility of the w tnesses.

Fed. R CGv. P. 52(a).



seq (1991 Anendnents), which permt jury trials in Title VII
actions.® In Landgraf v. USI FilmProds., 114 S. C. 1483 (1994),
pendi ng during, but decided after, doria' s trial, the Suprene
Court concluded that the 1991 Anendnents do not apply
retroactively. Consequently, Valley maintains that the jury's
verdi ct was not binding. Goria urges that Valley waived its
retroactivity assertion by stipulating, inthe pretrial order, that
Val l ey was "covered by the Cvil R ghts Act of 1964, as anended,
and the Cvil R ghts Act of 1991, at the tinme of the incidents nade
the basis of this suit." (Enphasis added.)?®

Conplicating matters all the nore is that, after doria
presented his evidence, counsel for Goria and Valley, as well as
the district judge, appear to have acknow edged that the jury was
advi sory as to sone, or all, of the types of damnages, as di scussed
infra. But, in contrast, the conduct of Valley and the court post-
trial suggest a binding jury. The day after trial, the court
ordered that post-trial notions and supporting briefs be filed
W thin seven days. In response, Valley requested judgnent as a
matter of law, not Rule 52 findings of fact and concl usi ons of | aw,

as woul d be the case had the jury been advi sory. Mbreover, neither

5 The effective date for the 1991 Anendnents was Novenber 21
1991. The alleged discrimnatory acts took place that July.

6 Counsel nade no attenpt to retract or correct the stipulation.
See Fed. R Cv. P. 36(b). Needless to say, the pretrial order (in
whi ch the stipulation was nmade) "control [s] the subsequent course
of the action unless nodified by a subsequent order”. Fed R Cv.
P. 16(e).



inits nmotion, nor in its supporting brief, did Valley state -- or

in any way indicate -- that the jury was advisory.
| ndeed, it was 3 oria who appears to have changed horses -- at
| east as to the types of damages other than |ost wages. In his

post-trial notion, apparently unhappy because the jury had only
awar ded damages for | ost wages, he distingui shed such danmages from
"future | ost wages, conpensatory danages, and punitive danmages,
[which] the jury did not award", and then stated:
Recogni zing that the jury verdict declined to

award conpensatory and punitive damages under the

1991 Gvil Rights Act, and that the i ssues answered

in its verdict probably are advisory, Plaintiff

woul d submt to the Court that the verdict is well

supported by the evidence, and should be confirned

as the judgnent of the Court. Plaintiff requests

that the Court render judgnent of $33,000.00 for

| ost wages, plus interest as provided by aw. Such

judgnent is in accordance with Title VII of the

Civil Rights Act of 1964, 42 U S.C. § 2000e-5(g).
Goria then requested equitable relief in the form of front pay
($33,000), stating that the evidence showed t hat reinstatenment was
not feasible, and reserved the right to seek attorney's fees.

In response to the conpeting notions, the district court
granted Valley's notion for a judgnent as a matter of [|aw As
noted, it did not nmake the findings of fact and concl usi ons of |aw
requi red by Rule 52.

W are lead out of, if not spared, this confusion by the
Federal Rules of G vil Procedure, and conclude the jury was
bi ndi ng. Rule 39(c) states, in part, that "the court, with the
consent of both parties, may order a trial with a jury whose

verdi ct has the sane effect as if trial by jury had been a matter



of right". The 1991 Anendnents provide for a jury trial at the
request of either party. Therefore, a stipulation to the
application of the 1991 Anendnents is, if anything, a consent to
the exercise of +the rights afforded by those anendnents.
Accordi ngly, we conclude that Valley's stipulation in the pretrial
order to be bound by the 1991 Anendnents operated as a "consent" to
jury trial.” Furthernore, the pretrial order contenplates a jury
trial by referencing proposed jury instructions and noting that the
case had been set for trial on the jury docket.?

Addi ng perhaps one final oddity is that, on the day the
pretrial order was filed, Valley noved to strike doria s demand
for a jury trial. Valley's sole contention was, ironically, that

the 1991 Anendnents should not be applied retroactively to permt

a jury trial. The district court denied the notion on the day
filed.
! An express consent is not required. As the Third Grcuit
not ed:

Wil e neither [party] expressly consented to a
trial wth a nonadvisory jury under Rule 39(c),

such express consent is not required. |f one party
demands a jury, the other parties do not object,
and the court orders trial to a jury, this wll be

regarded as a trial by consent.

Bereda v. Pickering Creek Indus. Park, Inc., 865 F.2d 49, 52 (3d
Cir. 1989) (internal quotations and citations omtted). Likew se,
we concl ude that consent to the application of |lawgranting parties
the right to a jury trial anpunts, at least in this case, to
consent to a jury trial.

8 O course, these references to a jury trial would be necessary
even if the jury were only advisory. But, as noted, no nention was
made of an advisory jury until well after the trial had begun.

These references, therefore, suggest further the parties' intent to
have a binding jury.



As noted, the first nention of an advisory jury was in the
mddle of the trial, during Valley's notion for judgnent as a
matter of law at the close of Qoria's case-in-chief. The ensuing
argunent on the notion shows confusion by counsel not only for
Val l ey, but also for Goria, as well as by the court, as to the
jury's status for sone, or all, of the issues.® As stated, the
confusion over the jury's status, both during (see note 9, supra)
and after trial, conpels us to | ook el sewhere for help.

Goria s response to Valley's pretrial notion to strike the

jury demand said nothing of an advisory jury. | ndeed, that
response specifically stated that Qoria had preparedits case " in
o The matter arose during argunent on Valley's request to

exclude all but back pay damages because the other types were not
al l oned under the pre-1991 law. Wen doria' s counsel noted that
Valley's stipulation to the 1991 Anendnents was discussed in the
response to Valley's notion to strike the jury demand, the court
st at ed: "OfF course we are trying to a jury?" The foll ow ng
col | oquy ensued:

[@oria s Counsel]: W weretryingit toajury for
an advisory, in case the Suprene Court says we are
correct and don't have to try this thing again.

THE COURT: That is true. W are trying it to the
jury as an advisory jury, and | amthinking at this point
out of an abundance of caution, ... | amgoing to deny
[Val l ey’ s] notion as to the damage i ssue, and we m ght go
ahead and submt issues on ... damages other than back
pay, and then | will take another look at it. Wether I
wll enter judgnent if the jury makes a finding on back
pay, of course keeping in mnd it is an advisory jury, |
may or may not enter a judgnent on damages other than

back pay. But at least we will have the record in such
shape that we won't have to retry the case at a later
poi nt .

Prior to oria's counsel's nention of an advisory jury, it appears
that the trial judge was of the viewthat the jury was binding. At
oral argunent here, counsel for oria urged that he sinply did not
mean what he said



expectation of a jury trial". Furthernore, the order denying
Valley's notion to strike made no nention of an advisory jury. W
are al so m ndful of possible unfairness in changing the role of the
jury md-trial (even though, at that point, G oria was one source
of the confusion).

Any good trial lawer will testify that there are
significant tactical differences in presenting and
arguing a case to a jury as opposed to a judge. To
convert a trial froma jury trial to a bench trial
(or vice-versa) in the mddle of the proceedings is
to interfere with counsel's presentation of their
case and, quite possibly, to prejudice one side or

the other. Further, it is a waste of the
additional tine and noney which is inherent to a
jury trial

Hi | debrand v. Board of Trustees, 607 F.2d 705, 710 (6th Cr. 1979).

In Thonpson v. Parkes, 963 F.2d 885, 886 (6th G r. 1992),
where the parties stipulated in the pretrial order toajury trial,
but subsequent pretrial discussions between the parties and judge
reveal ed contenplation of an advisory jury. The matter was |eft
unresol ved, and the case tried to a jury. |Id. at 887. Follow ng
the jury' s verdict for the plaintiff, the district court rul ed t hat
the plaintiff had noright to a jury trial, and that, accordingly,
the verdict was advisory. | d. The court then held for the
def endant . | d. The Sixth Circuit reversed, concluding, in
essence, that by failing to notify the parties otherw se, the
pretrial order stipulatingtoajury trial controlled. 1d. at 889-
90.

Quiding the Sixth Grcuit was the premse that "[t]he parties
are entitled to know prior to trial whether the jury or the court
wll be the trier of fact". I1d. at 889. W could not agree nore.

- 8 -



Accord Stockton v. Altman, 432 F.2d 946, 949-50 (5th Cr. 1970),
cert. denied, 401 U. S. 994 (1971); Bereda v. Pickering Creek |Indus.
Park, Inc., 865 F.2d 49, 52-53 (3d Cir. 1989). G ven Valley's
tacit consent to a jury trial, the denial of its notion to strike
the jury demand, and the district court's not alerting the parties,
prior to trial, that the jury would be advisory, we conclude that
Rul e 39(c) operates to create a binding jury.
B

The jury verdict being binding, we can uphold the Rule 50(b)
judgnent as a matter of lawfor Valley only if "thereis nolegally
sufficient evidentiary basis for a reasonable jury to find for
[@oria] ...." Fed. R Gv. P. 50(a)(1). Along that |Iine,
judgnent as a matter of lawis proper only if, viewng the record
in the light nost favorable to doria, the verdict was not
supported by "substantial evidence", defined as "evidence of such
quality and weight that reasonable and fair-mnded nen in the
exercise of inpartial judgnment m ght reach different concl usions”.
Boei ng, 411 F.2d at 374.

The structure of proof for a Title VII action of this typeis
most famliar. See, e.g., St. Mary's Honor Center v. Hicks, 113 S.
Ct. 2742 (1993); Texas Departnent of Conmmunity Affairs v. Burdine,
450 U. S. 248 (1981); MDonnel | - Dougl as Corp. v. Green, 411 U. S. 792
(1972). The plaintiff nust establish a prinma facie case by show ng
that the enployer treated a simlarly situated individual, who is
not in the protected class, different from the plaintiff. The

def endant may rebut the resulting presunption of discrimnation by



offering a nondiscrimnatory reason for the difference in
treatnent. And, the plaintiff may denonstrate that the enployer's
proffered justification is a nere pretext for the discrimnatory
act . As the Suprenme Court has rem nded, however, "the ultinmate
question [is] discrimnation vel non". St. Mary's Honor Center
113 S. C. at 2753 (citation omtted).

The backdrop to the discrimnation claim is Qoria's
altercation with his co-enpl oyee, Conbs. The followwngis doria's
testi nony about the altercation. Wen he arrived at work for the
"graveyard" shift on July 24, 1991, Conbs was spraying a fellow
enpl oyee with a pressure hose. Attenpting to stop the horsepl ay,
Goria turned off the hose several tinmes, but Conbs returned each
time to turn it back on. During Goria' s last attenpt to turn off

the hose, Conbs attenpted to stop Aoria and spray himwth the

hose. In the ensuing struggle to take the hose, Conbs was struck
either by the hose or, inadvertently, by Goria s fist -- Qoria
was uncertain. Goria denied that he admtted to either his

supervi sor, Scott, or the division mnager, Janes Turnbow, that he
intentionally hit Conbs.

To establish a prinma facie case, G oria presented severa
i nstances of simlar conduct by white enployees which resulted in
| ess severe puni shnent. See Davin v. Delta Airlines, Inc., 678
F.2d 567, 570 (1982). 1n one instance, tw white enpl oyees engaged
inan altercation far nore serious than Goria's. Both individuals
exchanged several blows and both required nedical attention. Only

one of the enployees -- the one who instigated the fight -- was

- 10 -



term nat ed. That enployee also had three prior reprinmnds; as
noted, G oria had none. Another incident, occurring after Qoria's
di scharge, between two white enployees allegedly involved hair
pulling, the welding of a knife, and a punch to the groin.
Nei t her enpl oyee was fired. Finally, doria testified about an
i nci dent when a white enployee pushed himintentionally while he
was carrying a 50-pound sack, causing himto fall and sustain an
injury to his back, and requiring several visits to a doctor.
Although doria's supervisor admtted to being aware of this
i ncident, no action was taken.

At the conclusion of doria s case-in-chief, in denying
Valley's notion for judgnent as a matter of law, the court ruled
"as to the discrimnation issue", that "a prim facie case [had
been] made". Valley sought to rebut that case by insisting that
Goria admtted to Scott and Turnbow that he hit his co-enpl oyee,
and that the two other fighting incidents were distinguishable from
doria's. (Valley did not attenpt to explain why no action was
t aken concerning the white enpl oyee pushing Goria to the ground.)
For the first instance, where the two enployees were injured,
Val | ey enphasi zed that the enployee who threw the first punch was
termnated, and that this was simlar to the action it took wth
Goria. Valley noted also that, although the term nated enpl oyee
had three prior reprimands, none involved fighting or other rel ated
m sconduct -- only poor job perfornmance. As to the second
incident, Valley's supervisor, Scott, testified that his only

know edge of that event cane fromthe identical reports by the two

- 11 -



enpl oyees invol ved, both of which stated only that one of the nen
had "lightly tapped [the other] in the groin area". (By contrast,
Vall ey contends that Goria's incident involved nore aggressive
behavior, and that Qoria stated as nmuch by admtting that he hit
Conmbs.) Finally, Valley noted that both its total workforce and
its supervisory staff are at least 50% mnority. 1

G oria challenges Valley's version. For instance, Qdoria
offered testinony from an enployee who wtnessed the "groin
t appi ng" i ncident. That witness testified that the altercation
i nvol ved a full punch to the groin, which was intended to harmthe
i ndi vidual. Moreover, that witness testified that he related this
version to Scott. (Scott presented a different version -- he had
not tal ked with anyone other than the participants, because their
versi on was the sane.)

Finally, Valley places great reliance on the cl ai ned adm ssi on
by Qoriathat he hit Conbs intentionally. But, Qoria' s testinony
was just the opposite; he denied making the adm ssion, and
testified that he explained to Scott and Turnbow that if he hit
Conbs, he did so inadvertently in his struggle to gain control of
the hose. Along that line, GQoria testified that he refused to
sign the termnation notice, which stated that he hit Conbs,
because "that [was] not the way it happened". Val | ey does not

dispute that it did not conduct an investigation to determ ne

10 Valley's evidence regarding its "bottomline" mnority
wor kf orce percentage is legally insufficient as a defense to a
prima facie case of disparate treatnment. Connecticut v. Teal, 457
U S. 440, 442 (1982).

- 12 -



exactly what did happen -- asserting that Goria's adm ssi on ended
the matter. Valley admts also that Goria' s termnation papers
and final check were prepared before GQoria was given the
opportunity to respond to Conbs' version.

Viewi ng the evidence in the light nost favorable to Goria, we
conclude that the district court erred in granting judgnent as a
matter of lawto Valley. Because there is a fact dispute at every
turn, this was a classic jury issue. Valley clained that in all
prior simlarly reported situations, it had discharged the
instigating enployee; Goria offered contrary evidence. On the
point on which it appears to place greatest reliance, Valley
claimed that Aoria admtted hitting Conbs; G oria deni ed doi ng so.
It was for the jury to resolve these disputed facts, and it could
reach the conclusion that it did.

L1l

For the foregoing reasons, the judgnent is REVERSED, and this

action is REMANDED to the district court.
REVERSED AND REMANDED

FI TZWATER, District Judge, concurring:
| join the court's opinion, and add this brief observation.

Prior to the Suprene Court's decision in Landgraf v. USI Film

Prods. , Uus _ , 114 S.C. 1483 (1994), trial judges grappled

wth the question whether to conduct jury trials in Title VII
actions, where a right of jury trial would apply if pertinent

portions of the Cvil R ghts Act of 1991 were held to have

- 18 -



retroactive application. As the panel correctly points out, the
Court decided Landgraf after Goria' s trial. See op. at 4. It is
apparent from the record that Judge Cunm ngs was attenpting to
avoid a retrial in the event the Act was held to have retroactive
application in this respect. See id. at 7 n. 9. Qur reversa
shoul d not be seen as a rebuke of the well-intentioned efforts of

the trial judge to handle the case efficiently as well as justly.



