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PER CURI AM !

Robert Stout challenges the denial of his application for

Social Security disability benefits. W AFFIRM
| .

Stout applied for disability insurance benefits, all eging that
he had been disabled since m d-Decenber 1987, because of a left
shoul der injury. The application was denied originally and on
reconsi deration. Followi ng a de novo hearing, the admnistrative

|aw judge (ALJ) determned that Stout was not disabl ed. The

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



Appeal s Council denied Stout's request for review of the ALJ's
deci sion, which therefore becane the Secretary's final decision.
The district court affirnmed the Secretary's deci sion.

1.

St out does not contest any of the findings of fact nmade by the
ALJ, contending only that the Secretary incorrectly applied the
governing |l egal standard in determ ning that, considering his age,
education, and work experience, he was capable of performng
substantial gainful activity that exists in significant nunbers in
t he nati onal econony.

"Appellate review of the Secretary's denial of disability
benefits is limted to determning whether the decision is
supported by substantial evidence in the record and whether the
proper |egal standards were used in evaluating the evidence."
Villav. Sullivan, 895 F.2d 1019, 1021 (5th Cr. 1990). The Soci al
Security Act defines disability as the "inability to engage in any
subst anti al gai nf ul activity by reason of any nedically
det er m nabl e physi cal or nental inpairnment which can be expected to
result in death or which has | asted or can be expected to |last for
a continuous period of not less than 12 nonths". 42 U.S.C. 8
423(d) (1) (A). In determ ning whether a claimant is able to engage
in substantial gainful activity, the Secretary applies the well -
known five-step sequential evaluation process:

1. An individual who is working and engaging in
substantial gainful activity wll not be found
di sabl ed regardl ess of the nedical findings.

2. An individual who does not have a "severe
inpairment” will not be found to be disabl ed.
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3. An individual who neets or equals a listed
i npai rment in Appendix 1 of the regulations wll be
considered disabled wthout consi deration of
vocati onal factors.
4. |If an individual is capable of performng the
work he has done in the past, a finding of "not
di sabl ed" nust be made.
5. If an individual's inpairnment precludes him
from performng his past work, other factors
i ncl udi ng age, education, past work experience, and
residual functional capacity nust be considered to
determne if other work can be perforned.
Villa v. Sullivan, 895 F.2d at 1022. A disability determ nation
"at any point inthe five-step process is conclusive and term nates
the Secretary's analysis.” Harrell v. Bowen, 862 F.2d at 475.

The cl ai mant has t he burden of proof for the first four steps;
but, for step five, the burden shifts to the Secretary to show t hat
the claimant is capable of performng other work in the national
econony. Wen v. Sullivan, 925 F.2d 123, 125 (5th GCr. 1991). |If
the Secretary neets that burden, the clai mant nust then prove that
he is not capable of performng alternative work. Sel ders v.
Sullivan, 914 F.2d 614, 618 (5th Cr. 1990).

At step one, the ALJ found that Stout had not engaged in
substantial gainful activity since Decenber 1987, due to a severe
derangenent of the left shoulder, including a partially torn
rotator cuff; at steps two and three, that, although Stout suffered
from a severe inpairnent, he did not have an inpairnent or
conbination of inpairnents listed in or nedically equal to one

listed in Appendix 1 of the regulations; and, at step four, that

Stout was unable to performhis past relevant work as an airline



baggage handl er. But, at step five, the ALJ determ ned, after
reviewing all of the evidence, that Stout

retains the residual functional capacity to perform

all work activities except for the inability to:

lift nore than 5 pounds with his left hand and arm

or nore than 15 pounds with his right hand and arm

the inability to perform overhead work with his

| eft upper extremty; or to push or pull wth the

| eft upper extremty, or to reach with the left

upper extremty.
Accordingly, the ALJ concluded that Stout retained the residua
functional capacity to perform certain sedentary occupations, as
well as those |ight occupations that did not have lifting and
carrying requirenents.?

Because the ALJ determ ned that Stout's ability to performthe
full range of unskilled sedentary work was reduced by the | oss of
the use of his left shoulder and arm the ALJ received evidence
from a vocational expert on the nunber of jobs that renained
available to Stout. See Scott v. Shalala, 30 F.3d 33, 34 (5th Cr
1994) (internal quotation marks and citation omtted) (ALJ may rely
sol ely on nedi cal -vocational guidelines to determne if a cl ai mant
is disabled only if the guidelines' "evidentiary underpinnings
coincide exactly with the evidence of disability appearing on the
record"). The expert gave two exanples of jobs Stout was capable

of performng: telephone quotation clerk and ticket cashier, each

representing nunerous jobs in the national econony.

2 The ALJ determ ned that the nedi cal evidence did not establish
that Stout's injured shoulder limted his ability to stand or wal k;
and that Stout could perform the light unskilled job of ticket
cashi er, because the only reason the job had been upgraded to the
i ght range of occupations was due to the anmount of standing and
wal ki ng required.



The ALJ noted that, "[i]f the range of sedentary work were
significantly dimnished, 8 201. 00(h) of Appendix 2 indicates that
a finding of disabled would be appropriate.”™ The ALJ concl uded,
however, that, although Stout's injury prevented him from
performng "the full range of sedentary work ... there are a
significant nunber of jobs in the national econony which he could
perform"” As exanples, the ALJ pointed to the two cited by the
vocational expert; one sedentary unskilled job and one |Iight
unskill ed | ob. Because of the w despread availability of each,
both nationally and in Texas, and because of the absence of
evi dence rebutting the conclusion that Stout could perform them
the ALJ determned that Stout's occupational base had not been so
significantly conprom sed as to conpel a finding of disability.
See 42 U.S.C. § 423(d)(1)(A).

Stout maintains that the ALJ incorrectly focused "solely on
t he nunber of unskilled sedentary occupations [he] could perform
rather than the extent to which [his] ability to performthe ful
range of unskilled sedentary occupati ons has been conprom sed”. He
asserts that, because his lack of bilateral mnmanual dexterity
prevents himfrom performng the majority of unskilled sedentary
j obs, the occupational base for the full range of sedentary work
was conprom sed, and a finding of disability was required.?

Stout cites Social Security Rulings 83-10, 83-12, 83-14, and

91-3p for the proposition that a significant erosion of the

3 Social Security Ruling 83-10 defines occupational base as
"[t] he nunber of occupations, as represented by RFC [residual
functional capacity], that an individual is capable of performng."
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occupational base for sedentary work precludes finding that the
claimant can perform significant nunbers of jobs in the national
econony. The Secretary counters that those rulings do not direct
a finding of disability, but instead require only that, as was done
inthis case, vocational testinony be taken whenever the sedentary
j ob base is significantly conprom sed. W defer to the Secretary's
interpretation of her own rulings and regul ations. See G eutat v.
Bowen, 824 F.2d 348, 352 (5th CGr. 1987).

Stout relies also on 20 CF. R pt. 404, subpt. P, app. 2, 8
201.00(h). That regul ati on does not nandate, however, a findi ng of
disability for a claimant who is unable to performthe full range
of sedentary work; it provides instead that "a finding of disabled
is not precluded for those individual s under age 45 who do not neet
all of the criteria of a specific rule and who do not have the
ability to performa full range of sedentary work". 20 C F. R pt.
404, subpt. P, app. 2, 8§ 201.00(h) (enphasis added).

In any event, Stout contends that Exanple 1 of 20 C F. R pt.
404, subpt. P, app. 2, 8§ 201.00(h), provides controlling guidance
as to what constitutes a significant enough conprom se of the
claimant's range of unskilled sedentary occupations (or
occupational base) to require a finding of disability. He asserts
that the exanple requires finding him disabled, because his
physical limtations, age, and education mrror those in the
exanple. The exanple states, in pertinent part:

[A] finding of disabled is not precluded for those
i ndi vi dual s under age 45 who do not neet all of the
criteria of a specific rule and who do not have the

ability to performa full range of sedentary work.
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The followi ng exanples are illustrative: Exanpl e
1: An individual under age 45 with a high schoo

education can no longer do past work and is
restricted to unskilled sedentary jobs because of a
severe medi cal |y det er m nabl e car di ovascul ar
i npai rnment  (which does not neet or equal the
listings in appendix 1). A permanent injury of the
right hand limts the individual to sedentary jobs
which do not require bilateral manual dexterity.
None of the rules in appendix 2 are applicable to
this particular set of facts, because this
i ndi vi dual cannot perform the full range of work
defined as sedentary. Since the inability to
perform jobs requiring bilateral manual dexterity
significantly conprom ses the only range of work
for which the individual is otherwise qualified
(i.e., sedentary), a finding of disabled would be
appropri ate.

20 CF.R pt. 404, subpt. P, app. 2, § 201.00(h) (enphasis added).

Qur court has previously rejected a simlar contention,
stating that exanple 1's |anguage "makes it plain that [it] is
merely illustrative", and that it does not automatically outweigh
the testinony of a vocational expert. Asebedo v. Shalala, No. 93-
8826, at 7 (5th Cr. Aug. 3, 1994) (unpublished). 1In short, the
exanple is not mandatory and does not require a finding of
disability. The ALJ was not bound by it, and did not err in
concl udi ng that the vocational expert's testinony established that
Stout's occupational base had not been so significantly reduced
that a finding of "disabled" was required.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.



