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PER CURI AM !

Mack M Vines, forner Police Chief for Dallas, Texas, appeals
the dismssal of his federal and state |law clains against the Cty
and City Manager. W AFFI RM

| .

In July 1990, Cty Manager Jan Hart appointed a panel to
conduct hearings to determ ne whether any procedural errors had
occurred during the investigation and termnation of a police
of ficer who had shot and killed an unarned individual. The Cty

subpoenaed city enpl oyees, including Police Chief Vines, to appear

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



and give sworn testinony before the panel, and required the
W t nesses, i ncluding Vines, to sign an "Admnistrative
| nvestigation Warning" prior to testifying. The Warning, quoted
infra, provided certain paraneters for the testinony.

Vines testified before the panel on August 1 and 2, 1990. 1In
its August 3 report to Hart at the conclusion of the hearing, the
panel expressed concerns that there had been a deliberate attenpt
by one or nore individuals to subvert its findings, and stated that
this had been presented to Hart, the Cty Mnager, for further
i nvesti gati on.

Hart referred the panel's concerns to the District Attorney
for Dallas County, who conducted an i nvestigation and presented the
results to the Dallas County G and Jury. On Septenber 12, the
grand jury indicted Vines on one count of m sdeneanor perjury; and
|ater that day, Hart held a press conference and announced that
Vi nes had been indicted and was being fired as Chief of Police.
Utimately, Vines was acquitted on the perjury charge.

In md-1991, Vines' state court action against the Gty and
Hart, individually and in her official capacity as Cty Manager
was renoved to federal court; and, after summary judgnent and a
stay of discovery were sought, Vines filed an anended conplaint in
May 1992, asserting (1) federal (42 U S C. 8§ 1983) clainms for
deprivation of property and liberty interests w thout due process
of law, and for bad faith prosecution, and (2) state clains for

breach of contract and for nalicious prosecution.



Upon the defendants noving to dismss the federal bad faith
prosecution claim and filing a supplenental summary judgnent
nmotion, Vines was granted until July 1, 1992, to respond on summary
j udgnent . Later, the magistrate judge limted discovery to
deposing Hart on qualified i nmunity.

Vines was allowed to delay responding on summary judgnent
until after deposing Hart. The deposition was conducted that July,
but Hart refused to answer certain questions by Vines' counsel
Vi nes noved to conpel; but, the nagistrate judge deni ed the noti on,
stating that Hart was entitled first to resolution of qualified
i nuni ty. Vines applied for review of the magistrate judge's
ruling, asserting that additional discovery was necessary in order
to respond on sunmary judgnent. That sanme day, he filed a response
in opposition to summary judgnent on Hart's qualified immunity
claim objections to the defendants' sunmmary j udgnent evi dence, and
an affidavit by counsel stating that Hart's refusal to answer
deposition questions made it inpossible for Vines to contradict the
all egations in her affidavit.?

Nearly a year and a half later, the district court (1) granted
summary judgnent for Hart, on the basis of qualified imunity, on

the federal due process clainms; (2) granted the defendants' notion

2 In his response, Vines stated that, because the magistrate
judge had allowed discovery only on qualified inmunity, he was
responding only to that issue, and woul d respond | ater to the ot her
summary judgnent issues. The defendants assert in their brief that
Vines could not limt his response. W disagree. Mor eover, we
note that, in their reply to Vines' response in opposition to
summary judgnent, the defendants stated that Vines' response to the
ot her issues had been "deferred” until after a ruling on qualified
i nuni ty.



to dismss the federal bad faith prosecution claim and (3)
di sm ssed, sua sponte, the federal due process clains against the
City, and the state |aw cl ai ns agai nst both defendants. Vines v.
City of Dallas, TX 851 F. Supp. 254 (N.D. Tex. 1994).

1.

Vi nes contends that the district court applied an incorrect
| egal standard in dismssing his clains, erred in granting summary
judgnent for Hart based on qualified immunity, and should have
al l oned additional discovery fromHart on qualified i munity.

Qur review of a Fed. R Cv. P. 12(b)(6) dismssal of a
conplaint for failure to state a claimupon which relief can be
granted is de novo. Fernandez-Montes v. Allied Pilots Ass'n, 987
F.2d 278, 284 (5th GCr. 1993).

When considering a notion to dismss for failure to
state a claim the district court nust take the
factual allegations of the conplaint as true and

resolve any anbiguities or doubts regarding the
sufficiency of the claimin favor of the plaintiff.

However, concl usory al | egati ons or | egal
concl usi ons masquerading as factual conclusions
wll not suffice to prevent a notion to dismss.

Unl ess it appears beyond a doubt that the plaintiff
can prove no set of facts in support of his claim
which would entitle himto relief, the conplaint
should not be dismssed for failure to state a
claim and leave to anmend should be liberally
gr ant ed.
ld. at 284-85 (internal quotation marks and citations omtted,
enphasis in original).

For a summary judgnent, our review is also de novo; we apply
the standard applied by the district court. E.g., FDICv. Ernst &
Young, 967 F.2d 166, 169 (5th Cr. 1992). Summary judgnent is
appropriate if the record discloses "that there i s no genui ne i ssue

- 4 -



as to any material fact and that the noving party is entitled to a
judgnent as a matter of law'. Fed. R Cv. P. 56(c).

In considering qualified inmunity, "[w e nust first determ ne
whether the plaintiff has "allege[d] the violation of a clearly
established constitutional right."" Spann v. Rainey, 987 F.2d
1110, 1114 (5th Gr. 1993) (quoting Siegert v. Glley, 500 US.
226, 111 S. . 1789, 1793 (1991)). "If he has, we then decide
whet her the defendant's conduct was objectively reasonable...."
ld. (citing Salas v. Carpenter, 980 F.2d 299, 305-06 (5th Gr.
1992)). "[T]he objective reasonabl eness of an official's conduct
must be nmeasured with reference to the law as it existed at the
time of the conduct in question." Pfannstiel v. Cty of Marion
918 F.2d 1178, 1185 (5th Cr. 1990).

A

We consider first Vines' clainms for breach of contract,
mal i ci ous prosecution (state and federal), and deprivation of
property w thout due process of law. Pursuant to Rule 12(b)(6),
the district court dismssed these clains against the Cty, and
the breach of contract and malicious prosecution clains against

Hart; and, based on qualified immunity, it granted summary judgnment

for Hart on the property deprivation claim?

3 O course, because our review of the dismssal is de novo, we
may affirmit on any ground supported by the record, even if the
district court applied an incorrect standard (a matter which we do
not address). See, e.g., Little v. Liquid Air Corp., 37 F.3d 1069,
1079 n. 26 (5th Cr. 1994) (en banc).

Al t hough Vi nes asserts generally in his opening brief that the
district court applied an incorrect standard in dismssing his
clains under Rule 12(b)(6), he contends, for the first tine in his
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The Adm nistrative |Investigation Warni ng provi ded:

This panel is conducting an inquiry into
all egations concerning the manner in which the
i nvestigation was conducted in the Patrick LeMaire
case. This inquiry is of an adm nistrative nature.
You have been subpoenaed to answer questions on
this subject. Your failure or refusal to respond
to such questions may subject you to disciplinary
action, including discharge from enploynment wth
the Gty of Dallas. Your testinony as well as any
information or evidence which is gained through
your testinony cannot be used against you in any

crimnal proceeding. Your testinony will be given
under oath and any untruthful testinony may subj ect
you to disciplinary action, including discharge

fromthe Gty of Dallas enploynent.
For his breach of contract claim Vines alleged that the Warning
(which he attached to his conplaint) was a contract which the
defendants breached by referring the perjury charges to the
District Attorney. For his malicious prosecution clainms (state and
federal), Vines alleged that Hart's referral, in her capacity as a
muni ci pal policymaker for the Cty, of the perjury charges to the
District Attorney was "in direct violation of the ... Warning", and
was done maliciously and w thout probable cause. Finally, for his
property deprivation claim Vines alleged that, by bringing
crim nal proceedings against himin violation of the Warni ng, the
def endants deprived himof a property right granted to himin the

V\ar ni ng.

reply brief, that the court erred by dism ssing sua sponte and
wi t hout notice his state |aw and 8§ 1983 cl ains against the City,
and by taking judicial notice of docunents outside the record.
Needl ess to say, we will not consider issues raised for the first
timeinareply brief. United Paperworkers Int'l Union v. Chanpion
Int'l Corp., 908 F.2d 1252, 1255 (5th G r. 1990).
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Thus, these clainms rest upon Vines' assertion that the Warning
is a contract which not only prohibited any crimnal prosecution
based on his testinony before the panel, but also prohibited Hart
and the City fromreferring the perjury charge to the D strict
Att or ney W t hout first conducti ng i nt ernal di sciplinary
proceedi ngs. Assum ng arguendo that the Warning i s an enforceabl e
contract, it is unanbiguous, and does not contain the prom ses
relied upon by Vines to support his clainms for breach of contract,
mal i ci ous prosecution, and property deprivation. See, e.g., Thrift
v. Hubbard, 44 F.3d 348, 357 & n.19 (5th Cr. 1995) (applying Texas
law, "[w hether a contract is anbi guous is a question of | aw' which
we review de novo). W agree with the district court that,
al though the Warning grants certain benefits to Vines (i.e., the
prom se that he will not be crimnally prosecuted for any past
conduct revealed during his testinony before the panel), it does
not imruni ze himfrom prosecution for untruthful testinony before
t he panel. Moreover, although the Warni ng provi des that untruthful
testinony "may" subject Vines to disciplinary action, including
di scharge, it does not provide that those are the only sanctions
whi ch m ght be inposed against Vines for testifying untruthfully,
nor does it prom se that those sanctions will be applied in lieu
of, or prior to, any crimnal investigation or prosecution for
perjury.

In sum Vines has failed to state a clai mupon which relief
can be granted for breach of contract, malicious prosecution, or

the deprivation of property w thout due process of |aw, because



those clains are based on his erroneous interpretation of the
Warning. Therefore, the district court did not err in dismssing
the breach of contract and malicious prosecution clains against
both defendants, and the property deprivation claim against the
Cty. And, for the sanme reasons, summary judgnent for Hart on
Vi nes' property deprivation claimagai nst her was correct, because
the claimfails to survive the first prong of qualified imunity
analysis -- it does not allege the violation of a constitutiona
right. See Spann, 987 F.2d at 1114.
B

Vines alleged that he was deprived, wthout due process of
law, of a Iliberty interest in his enploynent, because the
def endants did not give himan opportunity to clear his nanme prior
to both the referral of the perjury charges to the District
Attorney, and the news conference during which Hart announced his
i ndictnment and term nation. The district court dismssed this
claimagainst the Gty pursuant to Rule 12(b)(6), and granted Hart
summary judgnent, based on qualified immunity, on the ground that
Vi nes was given the opportunity to request a nane-clearing hearing
but failed to do so.

"[D]ischarge frompublic enpl oynent under circunstances that
put the enployee's reputation, honor or integrity at stake gives
rise to a liberty interest under the Fourteenth Anendnent to a
procedural opportunity to clear one's nane". Rosensteinv. Cty of
Dallas, TX, 876 F.2d 392, 395 (5th Gr. 1989), reinstated in
relevant part, 901 F.2d 61 (5th Cr. 1990) (en banc), cert. deni ed,



498 U. S. 855 (1990). "[Plublic officials do not act inproperly in
publicly discl osing charges agai nst di scharged enpl oyees, but they
must thereafter afford procedural due process to the person
charged". 1d. (enphasis added). "To succeed on this § 1983 claim
for the denial of a nane-clearing hearing, the enpl oyee nust prove
the follow ng: that he was discharged, that defamatory charges
were made against himin connection with the discharge, that the
charges were fal se, that no neani ngful public hearing was conducted
pre-di scharge, that the charges were made public, that he requested
a hearing in which to clear his nane, and that the request was
denied." 1d. at 395-96 (footnotes omtted).

Vi nes did not allege that he requested a nanme-cl eari ng hearing
after the press conference at which Hart nade the allegedly
stigmatizing remarks. Instead, he alleged that he was not given
sufficient notice that he was going to be termnated in order to
request a hearing before termnation. W agree with the district
court that, under the circunstances of this case, Vines was not
entitled to a nane-clearing hearing prior to termnation. It is
well -settled that "the infliction of a stigma on a person's
reputation by a state official, wthout nore, does not infringe
upon a protected liberty interest”. Blackburnv. Cty of Marshall,
42 F.3d 925, 935 (5th Gr. 1995) (citing Paul v. Davis, 424 U S
693, 710-11 (1976)). Nor is discharge from enpl oynent, w thout
nmore, sufficient toinplicate aliberty interest. Rosenstein, 876

F.2d at 396 n. 3.



To state such a liberty deprivation claim the enpl oyee nust
allege, inter alia, that false, stigmatizing charges, of "the type
that m ght seriously damage t he enpl oyee' s standi ng and associ ati on
in the community, that blacken his good nane or inpair his
enpl oynent opportunities”, id. at 396 & n.3, were nmade public in
connection with the termnation of his enploynent. 1d.; Arrington
v. County of Dallas, 970 F.2d 1441, 1447 (5th Gr. 1992).
Qobviously, until such tinme as the stigmatizing charges have been
made public, the enployee's nane has not been inpugned, and thus
there is no need for a hearing in which to "clear" his nane.
Because Vines' termnation and the publication of the allegedly
stigmati zi ng charges occurred sinultaneously, Vines' clainedright
to a nane-clearing hearing was not triggered prior to his
termnation. And, because he did not allege that he requested a
name-cl earing hearing after his termnation and the publication of
the allegedly stigmatizing charges, which is an essential el enent
of a 8§ 1983 liberty deprivation claim see Rosenstein, 876 F.2d at
395-96, the district court did not err in dismssing his claim
against the Gty.

Wth respect to Vines' |iberty deprivation claimagai nst Hart,
t he sunmary j udgnent evi dence i ncl udes Vi nes' responses to requests
for adm ssion, in which he admtted both that he received a |letter
fromthe Cty attorney advising himthat a name-clearing hearing
woul d be schedul ed if he requested one, and that he failed to make
such a request. Based on these adm ssions, which negate an

essential elenent of his claim Vines' |iberty deprivation claim
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against Hart fails the first prong of the qualified inmmunity
anal ysis. See Siegert, 500 U S. at 232. Accordingly, the district
court did not err by granting summary judgnent for Hart on this
claim

C.

Finally, Vines contends that the district court erred by
failing to allow him to conduct additional discovery on Hart's
qualified immunity defense. "We review the district court's
decision to preclude further discovery prior to granting sumary
j udgnent for abuse of discretion". Krimv. BancTexas G oup, Inc.,
989 F.2d 1435, 1441 (5th Cr. 1993) (citations omtted).

To obtain a continuance of a notion for

summary judgnent in order to obtain further
di scovery, a party nust indicate to the court by
sone statenent, preferably in witing (but not
necessarily in the formof an affidavit), why he
needs additional discovery and how the additiona
di scovery wll create a genuine issue of materia
fact. The nonnoving party may not sinply rely on
vague assertions that additional discovery wll
produce needed, but unspecified facts.

ld. at 1442 (internal quotation marks and citation omtted,;

enphasis in original).

Based on qualified i munity, Hart was awarded summary j udgnent
on the property and liberty deprivation clains. As di scussed,
summary judgnent was appropriate on the property deprivation claim
because Vines failed to allege the violation of a constitutional
right. That prong of the qualified immunity analysis presents a
"purely legal question". Siegert, 500 U S. at 232. Accordingly,
the di scovery Vines sought as to Hart's notives and state of m nd
in taking the actions against him could not have changed that
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result. And, as for the liberty deprivation claim additional
di scovery woul d not alter Vines' adm ssion that he did not request
a nane-cl earing hearing, which, as stated, is an essential el enent
for such a claim Accordingly, the district court did not abuse
its discretion by refusing to allow additional discovery.
L1,
For the foregoing reasons, the judgnent is

AFF| RMED.



