IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10292

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LARRY AUSTI N THOVAS,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:92-CV-1908-G (3:89-CR-72-Q
(Novenber 17, 1994)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *
| T IS ORDERED that Larry Thomas's notion for |eave to

proceed in forma pauperis is DENIED and his appeal is DI SM SSED

AS FRIVOLQUS. Fifth CGr. R 42.2. Thomas's appeal is not taken
in good faith, i.e., it does not present any nonfrivol ous issues.

See 28 U.S.C. § 1915(a); Holnes v. Hardy, 852 F.2d 151, 153 (5th

Cr.), cert. denied, 488 U S. 931 (1988).

Larry Austin Thomas (Thonmas) was convicted of conspiracy and
t he substantive of fense of danmagi ng and destroying by fire a

bui | di ng and personal property used in interstate conmerce, in

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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violation of 18 U.S.C. 88 371 and 844(i). Hi s conviction was

affirmed by this Court on direct appeal. See United States v.

Anderson, 933 F.2d 1261 (5th Cr. 1991).

Thomas filed this notion under 28 U . S.C. § 2255, raising the
follow ng grounds of error: 1) denial of Sixth Amendnent right to
counsel and Fifth Amendnent due process because his attorney did
not appear for oral argunent; 2) denial of Sixth amendnent right
to counsel because his attorney did not contest jury instruction
or request jury instruction regarding use of extrinsic offense
evi dence under Fed. R Evid. 404(b); 3) outrageous governnent
conduct by denying himaccess to his dying father who w shed to
recant his grand jury testinony; 4) perjury by the United States
Assi stant Attorney; 5) denial of Sixth Amendnent right to counsel
due to conflict of interest because trial counsel failed to
cross-exam ne Governnent w tnesses that he had previously
represented with i npeachnent evi dence obtai ned during that
representation; and 6) Brady violation when Governnent failed to
di scl ose excul patory letter. The district court denied his
not i on.

In reviewing the denial of a § 2255 notion, this Court
reviews the district court's findings of fact for clear error.

Questions of |law are reviewed de novo. United States v. G pson,

985 F.2d 212, 214 (5th Cr. 1993).

Thomas contends that his attorney failed to appear for oral
argunent in this Court on his direct appeal w thout perm ssion.
To prevail on his claimof ineffective assistance of counsel,

Thomas nmust show 1) that his counsel's performance was deficient



No. 94-10292
- 3-
inthat it fell below an objective standard of reasonabl eness;
and 2) that the deficient performance prejudiced his defense.

Strickland v. Washi ngton, 466 U. S. 668, 687-94, 104 S. C. 2052,

80 L. Ed. 2d 674 (1984). In order to show prejudice, Thomas nust
denonstrate that counsel's errors were so serious as to "render]|]
the result of the trial unreliable or the proceeding

fundanentally unfair." Lockhart v. Fretwell, u. S. , 113

S. . 838, 844, 122 L. Ed. 2d 180 (1993). A failure to
establish either deficient performance or prejudice defeats the

claim Strickland, 466 U. S. at 697.

Wayne Anmes, Thomas's counsel at trial and on direct appeal,
did not appear for oral argunent, but he did file an appellate
brief, and this Court considered and rejected Thonas's argunents

on appeal in a published opinion. See Anderson, 933 F.2d at

1267-77. Thomas has not denonstrated that the appellate
proceedi ngs were rendered unreliable or unfair because his

counsel failed to appear at oral argunent. See United States v.

Birtle, 792 F.2d 846, 847-49 (9th Gr. 1986) (no denonstration of
prejudi ce due to counsel's failure to appear at oral argunent
where counsel filed brief and court of appeals addressed issues
rai sed).

Thomas chal | enges the district court's conclusion that he
suffered no prejudice fromhis counsel's failure to challenge the
adm ssion of certain evidence under Fed. R Evid. 404(b) because
t he ot her evidence agai nst himwas overwhel m ng. Although Thonas
is correct that the statenent he nmade to Bernard M|l amis not

extrinsic evidence of another crinme, wong, or act, even if the
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statenent was erroneously admtted, the properly admtted
evi dence agai nst Thomas, such as Archibald Gordon's testinony
that Thonmas recruited himto help set the fire and that they set
the fire together, was overwhelmng, as noted by this Court in

his direct appeal. See Anderson, 933 F.2d at 1273 n. 10.

Thomas al so argues that the Governnent introduced evi dence
of "novelty identifications”" and the testinony of other wtnesses
for the purpose of "character assassination.” Thonas did not
raise this argunent in the district court. This Court need not
address issues not considered by the district court. "[l]ssues
raised for the first tinme on appeal are not reviewable by this
[ Court unless they involve purely legal questions and failure to

consider themwould result in manifest injustice." Varnado v.

Lynaugh, 920 F.2d 320, 321 (5th G r. 1991)(internal quotations
and citations omtted). Thonmas does not state what this evidence
was or how it was prejudicial. In light of Archibald Gordon's
testinony that Thomas recruited himto help set the fire and that
they set the fire together, the district court's | egal conclusion
that any prejudice fromallegedly inadm ssible character evidence
was harmess in light of the overwhel m ng evidence agai nst Thomas
is correct. No manifest injustice has been shown.

Thomas chal |l enges the district court's finding that his
trial counsel, Ames, did not cross-exam ne certain W tnesses
because the trial court ruled that the evidence was inadm ssible
and not because of a conflict of interest. Thomas questions
Anmes' credibility at the evidentiary hearing.

In order to establish a Sixth Anrendnent claimof ineffective
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assi stance based on conflict of interest, the defendant nust
denonstrate that counsel actively represented conflicting
interests and that an actual conflict of interest adversely
af fected counsel's performance. |f the defendant denonstrates an
actual conflict of interest, prejudice is presuned. United

States v. McCaskey, 9 F.3d 368, 381 (5th Cr. 1993), cert.

denied, 114 S. . 1565 (1994).

The trial judge ruled that the evidence that the defense
sought to use to inpeach Harry Thomas and Bernard M| am woul d be
better brought out in Thomas's case-in-chief. He found that the
evi dence was very peripheral, that it was not inpeaching or
adm ssi bl e under Fed. R Evid. 608(b), and that the testinony did
not suggest any illegality or inpropriety. The trial judge ruled
that Harry Thonmas could be recalled on this matter if Thomas
testified as anticipated to establish the basis for his claimof
notive or bias.

Anmes testified at the evidentiary hearing that his prior
representation of Harry Thomas and Bernard M| am did not affect
hi s decision not to use the evidence in question. Also, Anes
testinony shows that it was ultinmately decided that the property
was not part of the bankrupt estate and that Harry had not done
anything illegal in taking the property fromthe warehouse, and
so the inpeachnent val ue of the evidence appears to be slight.

The district court founds Anmes' testinony at the evidentiary
hearing to be credible and stated that the record showed that the
trial court had ruled the evidence inadm ssible. The record

supports this finding. To the extent that the resolution of this
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i ssue rests upon Anes' credibility, this Court will not
substitute its own judgnent for that of the district court. See

United States v. N xon, 881 F.2d 1305, 1310 (5th Gr. 1989)

(where district court's finding in 8 2255 proceedi ng rests on
credibility determnations after an evidentiary hearing, this
Court will not substitute its reading of the evidence for that of
the district court). It was Thomas's burden of proof to show that
Ames had an actual conflict of interest, which he did not do.
Thomas argues that his counsel appointed to represent him at
the evidentiary hearing on his 8§ 2255 notion was ineffective for
failing to interview and call witnesses to testify at the
hearing, and that the district court abused its discretion in not
allowing himto call witnesses. Thomas does not state which
W t nesses counsel should have interviewed and call ed, and he does
not allege what their testinony would have been. |In order for

Thomas to denonstrate prejudice under Strickland, he nust show

that the witnesses' testinony would have been favorabl e and that

the wi tnesses woul d have testifi ed. See Al exander v. MCotter,

775 F. 2d 595, 602 (5th Gr. 1985). Thomas has not denonstrated
prejudice. The only wi tnesses which Thonas nentions by nane are
M. Carnes and M. Elliston, whom he all eges would have testified
about Anmes' conflict of interest and his general ineffectiveness.
The district court did not abuse its discretion in refusing to

al l ow Thomas to subpoena these witnesses. As the magistrate

j udge noted, Ames was capable of providing the necessary
testinony on that issue.

Thomas contends that because the district court issued its
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judgnent only one day after he filed his objections to the
magi strate judge's report, the court could not have conducted the
required de novo review. 28 U S. C. 8 636(b)(1)(B) requires the
district judge to nake a de novo determ nation of the portions of
a magi strate judge's report to which objection is made. The
district court stated in its order adopting the findings and
conclusions of the nmagistrate judge that it had nmade an
"I ndependent review of the pleadings, conclusions and
recomendation.” This Court assunmes that the district court did
its statutorily commanded duty in the absence of evidence to the

contrary. Longmre v. CGuste, 921 F.2d 620, 623 (5th CGr. 1991).

Thomas does not present any evidence that the court did not make
a de novo determ nation of his objections.

Thomas argues that his conviction is a mscarriage of
justice because he is actually innocent. The thrust of his
argunent is that the wtnesses against hi mwere not credible. He
contends that Archibald Gordon, who testified that he and Thomas
set the fire together, was false. He contends that Harry Thonas
i ed about Thomas offering him $5,000 to set the fire because
Thomas knew that Harry was stealing bankruptcy assets and because
Thomas had given this information to the bankruptcy trustee. He
contends that his alibi wtnesses were nore credi ble than the
Governnment's wtnesses. He states that he "submits this
information to the court at this tinme to all ow wei ghing of facts
pertaining to guilt or innocence . "

Thomas is basically seeking to have this Court review the

evi dence and nake its own determ nations on the credibility of
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the witnesses. The jury has the sole responsibility for judging

the credibility of wtnesses. Schrader v. Wiitley, 904 F.2d 282,

287 (5th Gr.), cert. denied, 498 U. S. 903 (1990).

Concl usi on
Thomas does not raise any nonfrivol ous issues, his notion

for IFP is DENIED, and his appeal is DI SM SSED AS FRI VOLOUS



