IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10287
Summary Cal endar

FEDERAL DEPOSI T | NSURANCE CORPORATI ON,
in Its Corporate Capacity,

Pl ai ntiff-Counter
Def endant - Appel | ee,

VERSUS
AMBI KA | NVESTMENT CORPORATI ON, et al .,
Def endant s,
AMBI KA | NVESTMENT CORPORATI ON, et al .,

Def endant s- Count er
Plaintiffs-Appellants,

VERSUS
NATI ONSBANK,
Formerly Known as
NCNB Texas Nati onal Bank, N. A,

Count er Def endant -
Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91-CV-2702-P)

(Decenber 1, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.



JERRY EE. SMTH, Circuit Judge:”’

The Federal Deposit I nsurance Corporation ("FD C') sued Anbi ka
| nvest nent Corporation, Vino T. Patel and Usha V. Patel, d/b/a
Anmbi ka Mobil e Home Park, V. T. Patel, a/k/a Vino T. Patel, and Usha
V. Patel (hereinafter collectively "Anbi ka") to recover the unpaid
bal ance of prom ssory notes (the "notes") secured by liens on real
property on which the FDI C had forecl osed and by personal guaran-
ties. After reviewng the record, we adopt the findings of fact
set forth by the district court in its opinions of COctober 19 and

Novenber 9, 1993.

l.

A
First, Anbi ka argues that the district court erred in hol ding,
on the FDIC s notion for sunmary judgnent, that as a matter of |aw
the FDIC had proved it was the "assignee, endorsee, owner and
hol der” of the notes at issue. This court reviews a district

court's grant of summary judgnent de novo. Mat agorda County V.

Law, 19 F.3d 215, 217 (5th Cr. 1994). Summary judgnent is proper
when t he pl eadi ngs and evi dence on file show that no genui ne i ssue
exists as to any material fact and that the noving party is

entitled to judgnent as a matter of law FeD. R CGv. P. 56.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.
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The party opposing the notion for sunmary judgnent prevails if
it presents any material evidence tending to support its claim
furthernore, all evidence nust be viewed in the |ight npst

favorable to the nonnobvant. Gemllion v. GQulf Coast Catering Co.,

904 F. 2d 290, 292 (5th Cr. 1990). The Suprene Court has addressed
the question of howthis standard applies to i ssues upon which the
nonnovant woul d bear the burden of proof at trial, holding that
there is no requirenent "on the party noving for summary judgnent
to produce evidence showi ng the absence of a genuine issue of
material fact, even with respect to an i ssue on whi ch the nonnovi ng

party bears the burden of proof." Celotex Corp. v. Catrett,

477 U.S. 317, 325 (1986).

Anbi ka' s argunent that the district court erred in findingthe
FDIC to be the assignee, endorsee, owner, and hol der of the notes
rests on the assertion that the district court nmde various
evidentiary errors. W review the evidentiary rulings of the

district court for abuse of discretion. Ri chardson v. d dham

12 F. 3d 1373, 1378 (5th Cr. 1994). The FDIC s principal sunmary
j udgnent evi dence on the i ssue of note ownershi p was two docunents,
each entitled "Menorandum of Assignnent of Note and Lien," and
referencing the transfer of note interests to and fromthe FDIC in
its receiver and corporate capacities.

Anbi ka argues that these docunents were admtted in violation
of the hearsay and best evidence rules because they purport to
state, for the truth thereof, the contents of tw purchase and

assunption agreenents not entered into evidence. Anbika's argunent



is purely evidentiary; it does not claimthat the FDICis not, in
fact, the owner of the notes.

This court has held that an affidavit attesting to the
ownership of a prom ssory note is evidence adequate to support
summary judgnent, "unless the defendant points to evidence in the
record supporting a legitimate fear that the plaintiff is not the
owner and hol der of the note, and that sone other party wll later

appear and demand paynent." NCNB Texas Nat'l Bank v. Johnson

11 F.3d 1260, 1265 (5th Cr. 1994). See also Dalton v. FDIC
987 F.2d 1216, 1223 (5th Gr. 1993); EDCv. McCrary, 977 F.2d 192,

194 (5th Gir. 1992); RICv. Canp, 965 F.2d 25, 29 (5th Cir. 1992).

The affidavits of Steve Sieling and Mchael Enslin, admtted in
support of the notion for summary judgnent, are adequate proof
under this line of cases. Furthernore, Anbika has not clainmed to

have a "legitimate fear," in the | anguage of Canp, that the FDICis
not the owner of the notes.

We find no abuse of discretion in the adm ssion of the Enslin
and Sieling affidavits into evidence. Since Anbika failed to
submt any controverting evidence, the district court did not err

in holding the FDIC to be the owner of the notes.

B
Next, Anmbika contends that the district court erred in
hol di ng, on summary judgnent, that the FDIC s substitution of the
Nat i onsBank prinme rate of interest for the rate of the defunct bank

was al | owabl e under EDIC v. Bl anton, 918 F. 2d 524, 532-33 (5th Gr.




1990). The notes at issue provided for a rate of interest to be
determ ned annual ly based upon the prinme rate of InterFirst Bank
Dallas, N. A, which rate ceased to exist on July 29, 1988. The
FDI C substituted the prinme rates of NCNB and NationsBank, the
successor owners of the notes, although the notes thenselves did
not explicitly allowthis substitution or nake any ot her provision
for an alternate rate of interest.

Anbi ka argues that the FDIC, as plaintiff, bears the burden of
pl eading and proving a factual or |egal basis for nodifying the
interest termof the contract. |In addition, Anbi ka argues that the
FDIC failed to showthat the NCNB prine rate was "anal ogous" to the
note rate so as to fall under this court's holding in Blanton. 1In
Bl anton, this court stated in dicta that the district court "could
have applied an anal ogous prine rate as consistent with the intent
of the parties.” Blanton, 918 F.2d at 532.

In EDIC v. Massingill, 24 F.3d 768, 780 (5th Cr. 1994), this

court stated:

The district court accepted the FDIC s contention, as a
matter of law, that the agency properly could apply the
prevailing prinme rate of the bank which assuned the
Notes, i.e., United Bank, in lieu of the presently
unascert ai nabl e "Base Lendi ng Rate" of the defunct Moncor
Bank, in order to determne the rate of interest due upon
the Notes. W agree.

The Massingill opinion also notes that several other courts have

all owed the substitution of the successor note owner's rate of

i nterest. See, e.qg., FDIC v. La Ranbla Shopping Center, Inc.,

791 F.2d 215, 223 (1st CGr. 1986); EDIC v. Condo G oup Apts.,

812 F. Supp. 694, 699 (N.D. Tex. 1992): FDICv. Cage, 810 F. Supp.




745, 747 (S.D. M ss. 1993).
Anbi ka al so argues that the court's substitution of interest
rates was error because the FDIC did not introduce any evi dence of

reasonabl eness as required by Bail ey, Vaught, Robertson & Co. V.

Remi ngton I nvestnments, Inc., No. 05-93-00911-CV, 1994 W 521911

(Tex. App.))Dallas 1994). In Bailey the court, after review ng
this circuit's jurisprudence in Blanton and Massingill, wote:

We hold that, in order to calculate the anount due
on a prom ssory note where the prematurity interest rate
is based on the no-longer-published prine rate of a
defunct inancial institution, the trier of fact should
apply a "reasonable" rate of interest, considering the
facts of each case. Here, the parties agreed in the note
that prematurity interest is payable on the note.
Therefore, it is proper to inply a contract term to
effectuate the intent of the parties. This holdingisin
keeping with the Texas policy of giving a reasonable
construction to prom ssory notes regarding interest. The
trier of fact should determ ne what rate of interest is
reasonable. |1n this case, there is no sumary judgnent
evidence regarding a reasonable rate of interest as a
substitute for the interest rate stated in the note
Reasonabl eness is generally a fact question. Because
there is no summary-judgnent evidence establishing the
applicable prematurity rate of interest as a matter of
law, Rem ngton failed in its sumary-judgnent burden to
establish the amount due on the note. W hold that the
trial court erred in granting sunmary judgnment in favor
of Rem ngton on its suit on the note.

1994 W 521911, at *5 (enphasis added, citations and footnotes

omtted). In a footnote, the court distinguished Mssingill,

pointing out that in Massingill the substitution-of-interest rate

i ssue was decided after a bench trial, rather than on a notion for
summary judgnent. 1994 W 521911, at *5 n.8. Bailey is squarely
on point. As the FDIC did not present any sunmary judgnent
evi dence about the reasonabl eness of the substituted rate, the
district court erred in granting summary judgnent on that issue.
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C.

Anbi ka argues that the district court erred by failing to give
it credit for the fair market value of the property securing the
note. Under Texas | aw, defendants are entitled to a credit agai nst
any deficiency claimin the anmount of the foreclosure bid or the
fair market value of the real property securing the | oan as of the
date of the foreclosure, whichever is greater. TeEx. Prop,. CODE ANN.
8§ 51.003(b)-(c) (Vernon 1994). The statute specifies that the
court should take into account evidence including, but not limted
to, "conparable sales . . . anticipated marketing ti me and hol di ng
costs . . . cost of sale, and . . . the necessity and anount of any
di scount to be applied to the future sales price or the cashfl ow
generated by the property" to arrive at a current fair market
value. |d. 8§ 51.003(b).

After a bench trial, the district court ruled that the 1991
tax appraisal of the property, at $1,779,510, was a nore accurate
measure of its value than either of the figures submtted by Anbi ka
and the FDIC. The court distinguished ol der Texas cases hol di ng
that tax appraisals are not conpetent evidence to prove narket
val ue of property, reasoning that conprehensive changes in the
Texas tax apprai sal systemhave underm ned t he foundati ons of those
opi ni ons. The court then proceeded to reduce the tax appraisa
anount by three percent (sal es conm ssion) and an addi ti onal twelve
percent (present value discount). Anmbi ka clainms that these
di scounts constituted "double counting" of the comm ssion and

present value factors. This argunent is semantic and wholly



meritless.

The Texas statute instructs the court to take into account
both a neasure of the base val ue of the property (such as the price
of conparabl e sales) and di scounts for such itens as cost of sale
in arriving at a fair market value figure. The district court
sinply substituted the 1991 tax appraisal for another base val ue
figure, such as one produced by evi dence of conparable sales. This
type of substitution based upon the avail abl e conpetent evidence is
plainly contenplated by the statute. Anbika does not argue that
the tax appraisal figure actually included discounts for sales
comm ssion and present value; if this were true, Anbika's argunent

m ght have sone nerit.

D.

Anbi ka al so argues that the district court erred in entering
judgnent on the basis of Sieling's post-trial affidavit and in
denyi ng Anbi ka's notion to reconsider its summary judgnent. The
affidavit was submtted upon the court's request after its
determ nation that Anbika was entitled to various credits against
its deficiency.

In the affidavit, Sieling alleged that the revised accrued
interest owed was $887,980.09 through Novenmber 16, 1993. Anbi ka
argues that the court's adm ssion of this affidavit, and reliance
on it in entering judgnent, was error because Anbika is unable to
recreate the calculations leading to the final interest figure and

because those calculations are not set forth in the affidavit



itself.

Anbi ka, however, did not seek the opportunity to cross-exam ne
the FDIC on the Sieling affidavit, nor did it submt its own
calculations to the court in response to the affidavit. Accord-
i ngly, Anmbi ka has provi ded no ground for reversal. The Texas Court
of Cvil Appeals rejected a claimlike Anbika's in a case very
simlar to the one at bar:

Def endant does not question the accuracy of the interest

conputation. He conplains only that because the evi dence

does not denonstrate the nethod used to make t he conput a-

tion, the court could not determne its accuracy. This

was not the court's burden. The affidavit was clear,

positive and direct and could have been readily contro-

verted. It was therefore defendant's burden to poi nt out

any i naccuracy in conputation or, by proper response, to

poi nt out reasons for his inability to do so.

Sharpe v. Lomas & Nettleton Fin. Corp., 601 S.W2d 55, 57 (Tex.

Cv. App.))Dallas 1980, wit ref'd n.r.e.). Because there was no
evidence controverting the Sieling affidavit and no attenpt to
i ntroduce controverting evidence, the district court did not err in

relying upon the affidavit.

E
Anmbi ka argues that the district court erred in entering
judgnent for post-foreclosure interest calculated at a fixed rate
of 12% To support this contention, Anbika points to a pretrial
stipulation, in which the FDIC provided that "[f]rom and after
July 29, 1988, plaintiff [FDIC] has cal culated interest allegedly
due under the note at issue on the basis of the prine rate of

i nterest published by NCNB Texas Nati onal Bank and/or Nati onsbank."



The prime rate of NCNB, Anbi ka argues, did not rise above 6%in the

year preceding the district court's final judgnent, thus making the

12% figure charged fromthe date of foreclosure erroneous.

The FDI C argues that it coul d have charged even nore than 12%

To support this claim it points to a provision in both notes

provi di ng:

If interest onthis note is conputed at a fixed rate, al

past due principal and interest shall bear interest from
maturity of such principal or interest at the Fixed Rate
or 18% per annum whichever is greater. |[If interest on
this note is conputed at a Variable Rate, all past due
principal and i nterest shall bear interest at the maxi num
rate of interest permtted fromtine to tine by applica-

bl e | aw.

The FDI C argues that the Notes were conputed at fixed rates in

accordance with the foll ow ng provisions:

The i nterest

on said note shall be due and payable as

the period of 10/4/86 through 10/3/87,

interest shall accrue at the rate of 9.5%fi xed per

fol |l ows:

1) Duri ng
annum

2) Duri ng

the period of 10/4/87 through 10/3/88,

interest shall accrue at two percent (2% in excess
of the prine rate fixed at InterFirst Bank Dall as
NA as it exists on October 4, 1987.

3) During the period 10/4/88, through 10/3/89, inter-
est shall accrue at the rate of two percent (2% in
excess of the prine rate fixed at InterFirst Bank
Dallas NA as it exists on October 4, 1988.

The FDI C contends that these provisions create a fixed rate, al beit

one that was recal culated twi ce during the | oan. Accordingly, the

FDIC was entitled to charge the greater of the last fixed rate or

18% per annum and it was sinply a windfall to Anbi ka that the 12%

rate was chosen

Anmbi ka' s argunent stretches the | anguage of the
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FDIC s pretrial stipulation beyondits intended neani ng and i gnores
pertinent clauses of the notes. Accordingly, we conclude that the
district court did not err in allowing the 12% post-foreclosure

rate of interest.

F

Finally, Anbika argues that the district court erred in
allowwng the FDIC to apply property tax paynents to accrued
interest rather than principal. Followng trial, the district
court held that "[n]o evidence was presented by either side as to
whet her those paynents [the $15,343.02 in question] were credited
by t he bank agai nst the debt due,"” requiring the FDICto reduce the
deficiency balance by the anmount disputed. The district court
resol ved the issue by relying upon the burden of proof, which it
found to be with the plaintiff. The FD C has not appealed this
hol ding, although it cites several authorities indicating that
paynment is actually an affirmati ve defense, the burden of proof for
which is on the defendant. Since the district court's hol ding on
this issue benefited Anbi ka, we understand Anbi ka's conpl aint on
appeal to be that the FDI C sonehow failed to conply with the
district court's order. Anbika cannot obtain redress in this court
inregard to this portion of the judgnent, of which Anbi ka does not

conpl ai n.

After review ng the argunents rai sed by appel | ants, we REVERSE
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the district court's grant of sunmary judgnent on the issue of the
substituted interest rate and REMAND for proceedi ngs consi stent
with this opinion. As to all other matters, the judgnent is

AFF| RMED.
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