UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10269
Summary Cal endar

GREGORY D. ROVE,
Pl ai ntiff-Appellant,

ver sus

TEXAS REHABI LI TATI ON COVM SSI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas

(4:94- CV- 130- K)
(Sept enber 29, 1994)

Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

Gregory Rowe filed suit against the Texas Rehabilitation
Commi ssion ("TRC') in Texas state court alleging discrimnation on
the basis of a disability in violation of Section 504 of the

Rehabilitation Act of 1973 and Title Il of the Anmerican wth

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Disabilities Act of 1990. Thereafter, TRC renoved the action to
federal district court, invoking federal question jurisdiction.
The district court, sua sponte, issued an order di sm ssing the

suit on res judicata grounds. Rowe, pro se and in fornma pauperis,

appeal s fromthat order.

The earlier law suit was dism ssed with prejudice follow ng
the district court's grant of summary judgnment for TRC on El eventh
Amendnent grounds.

Rowe concedes that he has previously filed the sanme cause of
action against TRC, stating that this "case has been | ooked at by
three judges and has been given three different cause nunbers.”
This court reviews de novo a dism ssal under the doctrine of res

judi cata. Schnueser v. Burkburnett Bank, 937 F.2d 1025, 1031 (5th

Cr. 1991). The doctrine is applicable if: (1) the prior judgnent
was rendered by a court of conpetent jurisdiction; (2) there was a
final judgnment on the nerits; (3) the parties, or those in privity
wth them are identical in both suits; and (4) the sane cause of

action is involved in both suits. Nagle v. Lee, 807 F.2d 435, 439

(5th Gr. 1987). |If these elenents are established, the decree in
the first case serves as an absolute bar to the subsequent action
Wth respect to every theory of recovery presented and also as to
every ground of recovery that m ght have been presented.

Here, it is undisputed that the prior judgnment was rendered by
a court of conpetent jurisdiction, the parties are identical in

both suits, and the sane cause of actionis involved in both suits.



On appeal, Rowe contends that the evidence was never properly
reviewed by a court and that the federal district court never ruled
on his claims. As Rowe is pro se, this court nust afford his brief

a liberal construction. See Haines v. Kerner, 404 U.S. 519, 520, 92

S.C. 594, 30 L.Ed.2d 652 (1972). Liberally construed, Rowe argues
that the court did not dismss his claine on the nerits for

purposes of res judicata. TRC, on the other hand, contends that

the earlier suit was dismssed on the nerits.
The dismssal in the earlier case was designated "wth

prejudice,"” and "[a] dism ssal which is designated 'w th prejudice'

is normally an adjudication on the nmerits for the purposes of res
judicata.'" Fernandez-Mntes v. Allied Pilots Ass'n, 987 F. 2d 278,

284 n.8 (5th Cr. 1993) (enphasis added). However, a di sm ssal
wth prejudice based on the Eleventh Amendnent is not "on the

merits" for res judicata purposes. Darlak v. Bobear, 814 F.2d

1055, 1064 (5th Gr. 1987). Nonethel ess, the dism ssal on El eventh

Amendnent grounds "is res judicata . . . of the l|ack of a federal

court's power to act." 1d. (enphasis added). Thus, the district

court did not err in dismssing the suit on res judicata grounds.

W affirm the district court's dismssal on res judicata

grounds but nodify the dismssal to a dismssal wthout prejudice
to Rowe's refiling of his clainms against a proper defendant in an

appropriate forum



AFFI RVED, as nodified.?

!Rowe' s notions to supplenent the appellate record are deni ed
as noot .



