IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10259
Summary Cal endar

VALENTI NO ADEPEGBA
Pl ai ntiff-Appellant,
vVer sus
U S. POSTAL SERVI CE
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:93-CV-2515-D)

(July 28, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
E. GRADY JOLLY, Circuit Judge:”

Appel l ant Val entino B. Adepegba, an inmate confined in the
Federal Correction Institute at Oakdal e, Loui siana, sued the United
States Postal Service and Postal |nspector Keith J. Tyner under 42
US C § 1983 (1981) to recover personal property seized by the

Postal Service. The district court dism ssed the in form pauperis

action with prejudice pursuant to 28 U . S.C. 8§ 1915(d) (1994) for

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



failure to present a nonfrivolous claim Because Adepegba
presented a col orabl e Bivens claimw th respect to Postal |nspector
Tyner, we reverse and remand for further proceedings.
I

On the norning of June 26, 1992, Adepegba was stopped by
several agents of the Secret Service and the Postal Service.!
Utimtely, Adepegba was detai ned, and the truck he was drivi ng was
i npounded. At the tinme Adepegba was initially detained, the
governnent did not present a search warrant, although a warrant was
produced approximately four hours |ater. That search warrant
listed several sites and vehicles to be searched, including
Adepegba' s war ehouse, conveni ence store, residence, tw cars and
t he i npounded truck. According to Adepegba, certain itens of his
property were seized but never returned to him Because he has
heretof ore been unable to secure the return of his property,
Adepegba filed this action. The district court, upon the
recommendation of a magistrate judge, determ ned that Adepegba's
suit presented no colorable clains, and dism ssed the case wth
prejudi ce. Adepegba now appeals to this court.

|1
Adepegba contends that the district court erred when it

di sm ssed pursuant to 28 U S.C. § 1915(d) (1994) his suit against

INo governnental brief was filed in this case. Consequently,
all facts presented in this opinion were taken from Adepegba's
brief.



Postal |nspector Tyner. An in forma pauperis conplaint may be

dismssed as frivolous if it lacks an arguable basis in |aw or

fact. Eason v. Thaler, 14 F.3d 8, 9 (5th Gr. 1994). Thus, we

must determ ne whether Adepegba's allegations presented a
nonfrivolous claim |d.
On appeal, Adepegba argues that he rai sed a nonfrivol ous cl aim

agai nst Postal |nspector Tyner under Bivens v. Six Unknown Naned

Agents of Federal Bureau of Narcotics, 403 U S. 388, 91 S. Ct. 1999,

29 L.Ed.2d 619 (1971) by contending that Tyner's conduct viol ated
his constitutionally protected right agai nst unreasonabl e sear ches
and sei zures.? The district court, however, disnissed the claimas
frivolous, noting that "28 U S.C. 8 2679 renders a federal |aw
enforcenent officer immune froma suit for nonetary damages for
conduct related to the search and sei zure of property while acting

in the officer's scope of the discharge of his duties."® This is

2Adepegba | abeled his claima claimunder 42 U S.C. § 1983
(1981), although he later referred to his claimas a Bivens-type
claim Because Adepegba is a pro se appellant, we construe his
petition liberally. See, e.qg., Estelle v. Ganble, 429 U S. 97
107, 97 S.Ct. 285, 292-93, 50 L.Ed.2d 251 (1976).

The district court inproperly relies upon Rivera v. United

States, 928 F.2d 592 (2d G r. 1991), cert. denied, us
114 S. . 160, 126 L.Ed.2d 120 (1993) to support its contention
that Adepegba's claimis frivol ous. In Rivera, the plaintiffs

asserted common |aw tort clains against individual defendants who
were acting within the course and scope of their enploynent.
Consequent |y, such actions were barred under 28 U.S.C. § 2679(b) (1)
(Supp. 1994). 1d. at 608. However, the Rivera Court specifically
noted that 8 2679(b) (1) "does not apply to suits for violations of
federal constitutional or statutory rights." ld.; see also 28
US C 8 2679(b)(2)(a) (Supp. 1994). In this case, Adepegba
contends that Tyner violated a constitutional right.




a correct, although inconplete, statenent of the law. In addition
to the passage quoted above, 8 2679(b) expressly exenpts fromthis
broad grant of immunity actions brought for violations of the

Constitution. United States v. Smth, 499 U. S. 160, 173, 111 S. C.

1180, 1188, 113 L.Ed.2d 134 (1991) (noting that Congress preserved
enpl oyee liability for Bivens actions under 8 2679(b)(2)(A)).
Thus, Adepegba can assert a Bivens clai magai nst Postal |nspector
Tyner.*
11

Because the district court incorrectly concluded that
Adepegba' s cl ai m agai nst Postal I|nspector Tyner was barred by 28
US C 8 2679, the district court also incorrectly concluded that
his claimwas frivol ous. Because Adepegba has a | egally arguable
claim against Tyner, we REVERSE the district court's order and
REMAND for further proceedings consistent with this opinion.

REVERSED and REMAND E D

“The district court also noted that when read l|iberally,
Adepegba's petition mght be read as raising a claim under the
Federal Tort Caims Act, 28 U S.C. 88 2671-2680 (1965 & Supp.
1994). However, as the district court correctly noted, Adepegba
failed to exhaust his adm nistrative renedies before filing such a
suit. It should be noted that a Bivens action may be asserted
outside of the framework of the Federal Tort C ains Act, and as
such, no particular admnistrative renedies need be exhausted
before filing the Bivens action. See, e.qg., Giffin v. Leonard,
821 F.2d 1124, 1125 (5th Cr. 1987).




