IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10241
Summary Cal endar

TEL- PHONI C SERVI CES, INC., et al.,

Plaintiffs,
TEL- PHONI C SERVI CES, | NC.,

Pl ai ntiff-Appellant,
VERSUS

TBS | NTERNATI ONAL, | NC.,
al/ k/ a DY- CON | NTERNATI ONAL, | NC.,
al/ k/ a BANK BY PHONE, | NC.,
and
THE DI SPATCH PRI NTI NG CO. ,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:88-CV-2181-P)

(Decenber 1, 1994)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

The plaintiff, Tel-Phonic Services, Inc. ("Tel-Phonic"),

appeal s the dism ssal of its supplenental state | aw cl ai ns for want

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



of jurisdiction. Concluding that the district court applied the

wrong precedent, we vacate and renand.

l.

In February 1987, Tel-Phonic, WIlliam Kirk, and Janmes Bowen
sued defendant TBS International, Inc. ("TBS'), and its parent
corporation, Dispatch Printing Conpany, in federal district court
in Tennessee, asserting RICO violations, an antitrust claim and
clains for breach of contract, fraud, and breach of fiduciary duty.
The court ruled that a valid RI CO clai mwas necessary for venue to
be proper in Tennessee, that the conplaint failed to state a Rl CO
claim and that it was therefore transferring the remai ning clains
to the Northern District of Texas pursuant to a contractual
provi si on between the parties.

The Texas court dismssed the remaining federal cause of
action for failure to state a claim and di sm ssed the renaining
state law clains as tine-barred. On appeal, we affirned the
dism ssal of the federal clains and the claim for breach of

fiduciary duty but reversed and remanded for consideration of the

state law clains of fraud and breach of contract. Tel - Phoni ¢
Servs., Inc. v. TBS Int'l, Inc., 975 F.2d 1134, 1145 (5th Cr.
1992).

On remand, the district court dismssed the state | aw cl ai ns

for lack of subject matter jurisdiction, concluding that there was



no suppl enental jurisdiction! over the plaintiffs' remaining state
law clainms "[s]ince prior to remand, the district court dismssed
Plaintiff's federal clainms w thout consideration of them on the
merits . . . ." 1d. The court also held that there was no basis
for diversity jurisdiction, because the plaintiffs had "failed to

all ege where TBS is incorporated.” 1d.

1.
The district court dismssed the plaintiffs' state | aw cl ai ns,
concluding that "there is no pendent jurisdiction in this case
[and] there is no diversity jurisdiction plead [sic] by
Plaintiff." Al t hough not referred to as such by the district
court, this is a dismssal under FED. R Cv. P. 12(b)(1). Such
di sm ssals are reviewed de novo. Hobbs v. Hawkins, 968 F.2d 471,

475 (5th Gr. 1992). A dismssal for lack of subject matter
jurisdiction will not be affirnmed unless it appears certain that
the plaintiff cannot prove any set of facts in support of its claim

that would entitle it to relief. | d.

A
The district court concluded that there was no basis in the
pl eadings to support diversity jurisdiction. To establish
citizenship of a corporation, a plaintiff nust plead with specific-

ity both the state of the corporation's principal place of business

1 The district court and the parties refer to "pendent” or "ancillary"
jurisdiction. Effective Decenmber 1, 1990, however, such jurisdiction is
referred to as "supplenental ." See 28 U S.C. § 1367.
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and the state where it is incorporated. See Joiner v. D anond M

Drilling Co., 677 F.2d 1035, 1039 (5th Cr. 1982).

The plaintiffs failed to allege where TBS is incorporated.
Mor eover, because all of the plaintiffs and one of the defendants
are Onio citizens, there remains a nondiverse defendant. Based
upon the record before it, the district court properly concl uded

that there was no basis for diversity jurisdiction.

B
The district court erred, however, in concluding that it had
no | egal basis for exercising supplenental jurisdiction over the
state lawclains. If "a plaintiff's clains are such that he would
ordinarily be expected to try themall in one judicial proceeding,
then, assum ng substantiality of the federal issues, there is power

in federal courts to hear the whole." United Mne Wrkers of Am

v. G bbs, 383 U S. 715, 725 (1965).
In Dayton Indep. Sch. Dist. v. US. Mneral Prods., 906

F.2d 1059, 1066-67 (5th Cr. 1990), we held "that the exercise of
pendent jurisdiction over state law clains is proper only when
there is a substantial federal question before the court." W
reasoned that because the plaintiff's federal cause of action (a
CERCLA claim had been dismssed for failure to state a claim
t here had been no consideration of the nerits of the claim See
id. at 1066. Consequently, the substantiality requirenent of
pendent claimjurisdiction was absent, and the district court did

not have jurisdiction over the remaining state lawclains. See id.



Rel ying upon that decision, the district court apparently
concl uded that because the federal clains had been dism ssed for
failure to state a claim they had not been considered on the
merits, and therefore the requisite "substantiality" of a federal

I ssue was m ssing. In Bell v. Hood, 327 U S. 678, 682 (1945),

however, the Court stated:

[T]he failure to state a proper cause of action calls for
a judgnent on the nerits and not for a dism ssal for want
of jurisdiction. Wether the conplaint states a cause of
action on which relief could be granted is a question of
| aw and just as issues of fact it nust be decided after
and not before the court has assunmed jurisdiction over
the controversy. |If the court does l|later exercise its
jurisdiction to determne that the allegations in the
conplaint do not state a ground for relief, then dis-
m ssal of the case would be on the nerits, not for want
of jurisdiction.

In decisions prior to US. Mneral Products, this court had

hel d that when a cause of action is dismssed for failure to state
aclaim it is not equivalent to a dism ssal w thout addressing the

merits of the claim See Daigle v. Opelousas Health Care, 1nc.

774 F.2d 1344, 1346-47 (5th Cr. 1985); Fellows v. Universal

Restaurants, Inc., 701 F.2d 447, 449 (5th Cr. 1983). In Daigle,

we st ated:

This court, consistent with the great weight of |egal
authority, has held that when a defendant's challenge to
the court's jurisdiction is also a challenge to the
exi stence of a federal cause of action, the proper
procedure for the district court is to find that juris-
diction exists and to deal with the objection as a direct
attack on the nerits of the plaintiff's case.

774 F.2d at 1347. W al so have stated that

[t] he scope of federal subject nmatter jurisdictionis not
coextensive with the existence of a cause of ac-
tion. . . . A federal court nmay have subject matter
jurisdiction even though the conplaint fails to state a
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claimfor whichrelief can be granted. . . . Only if the
federal statute or constitutional provision invoked is
clearly immaterial and is invoked solely for the purpose
of obtaining jurisdiction or if the claimis wholly
i nsubstantial and frivol ous will subject matter jurisdic-
tion be found | acking.

Hol | and/Blue Streak v. Bartheleny, 849 F.2d 987, 988-89 (5th G

1988) .

U.S. Mneral Products is in conflict with our controlling

precedent and, nore inportantly, with that of the Suprene Court.
One panel within this circuit may not overrul e another. United

States v. Taylor, 933 F.2d 307, 313 (5th Cr.), cert. denied, 112

S. . 235 (1991). In the event of conflicting precedents, the

ol der decision is presunptively correct. Alcorn County, Mss. v.

US Interstate Supplies, Inc., 731 F.2d 1160, 1166 (5th Gr.

1984) .
Accordingly, the district court erred in relying upon the

|ater decision in U S. Mneral Products in dism ssing the supple-

mental pendent state law clains for lack of subject matter
jurisdiction. It incorrectly concluded that the requisite
substantiality of the federal issue was absent. The judgnent of
di sm ssal is VACATED, and this matter is REMANDED for the district
court to determne whether it should exercise supplenental
jurisdiction over the remaining state |law clains pursuant to the

dictates of G bbs, 383 U S. at 723-27.



