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Before POLI TZ, Chi ef Judge, REAVLEY, and BARKSDALE, Circuit Judges.
PER CURI AM !

In his action agai nst Warnaco, Inc. (diftonl), the first of
these two appeals, John Thomas difton challenges a sumary
j udgnent holding (1) term nation of his enploynent with Warnaco was
not a breach of contract, because he was an enployee at will; and
(2) coments by officials of The O ga Conpany, an uni ncor porated
di vision of Wrnaco, were not defanmatory. In the second appea
(Aifton I1), difton's subsequent action against Oga, which
clainmed violations of Title VII of the Gvil R ghts Act of 1964 and
the Age Discrimnation in Enploynent Act of 1967 (ADEA), he
chal l enges a Rule 12(b)(6) dism ssal, granted on the basis of res
judicata as a result of Cdifton I. W AFFIRM

| .

In 1990, when Warnaco enployed Cifton as a salesman in its
O ga division, his conpensation was on a conm ssion plan. Warnaco
changed it to a salary/bonus plan in March 1992; and, with this
change, issued a conpensation data sheet to Cifton which stated
that his 1992 "annual salary" was $125, 000.

On July 31 of that year, Wrnaco termnated Cifton's
enpl oynent . Wthin a nonth, he filed difton | against, inter

alia, Warnaco, claimng breach of an enpl oynent contract and that,

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



during the nonth precedi ng his di scharge, Warnaco official s defaned
him Summary judgnent was granted agai nst both clains.

Wil e the appeal before us in difton | was pending, difton
filed difton Il, this time against Adga. It alleged sex and age
discrimnationinviolation of Title VII of the Gvil R ghts Act of
1964, 42 U.S.C. § 2000e et seq., and the ADEA, 29 U S.C. § 621 et
seq. Pursuant to FED. R CQv. P. 12(b)(6), O ga noved to dism ss on
the basis that the clains were barred by res judi cata, because they
shoul d have been brought in difton 1. The district court, taking
judicial notice of its own records, granted the notion.

1.
A

As is nore than wel | -established, we reviewa summary j udgnent
de novo, e.g., King v. Provident Life & Accident Ins. Co., 23 F. 3d
926, 928 (5th Cr. 1994); the judgnent is proper if the record
di scl oses "that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter of
law'. FeD. R Qv. P. 56(c). The novant has the initial burden of
denonstrating the absence of material fact issues. Topal i an v.
Ehrman, 954 F.2d 1125, 1131 (5th Gr.), cert. denied, = US |
113 S. . 82 (1992). "To avoid summary judgnent, the nonnobvant

must adduce evi dence which creates a material fact i ssue concerning

each of the essential elenents of its case for which it wll bear
the burden of proof at trial." Abbott v. Equity Goup, Inc., 2
F.3d 613, 619 (5th Cr. 1993), cert. denied, = US | 114 S

Ct. 1219 (1994). The nonnovant nust "go beyond the pleadi ngs and



by [his] own affidavits, or by the “depositions, answers to
interrogatories, and adm ssions on file,' designate specific facts
show ng that there is a genuine issue for trial'." Celotex Corp

v. Catrett, 477 U S. 317, 324 (1986) (quoting Febp. R Qv. P.

56(e)). It goes without saying that unsubstanti ated assertions are
not conpetent sunmary judgnent evidence. |d.
1

Concerning difton'stermnation, "[t]he long-standingrulein
Texas provides for enploynent at will, termnable at any tine by
either party, with or without cause, absent an express agreenent to
the contrary". Federal Express Corp. v. Dutschmann, 846 S. W 2d
282, 283 (Tex. 1993); accord, e.g., Wnters v. Houston Chronicle
Publ i shing Co., 795 S.W2d 723, 723 (Tex. 1990); East Line & R R R
Co. v. Scott, 10 SSW 99, 102 (Tex. 1888). Thus, "to establish
wrongful term nation, an enpl oyee nust first prove that he and his
enpl oyer had a contract specifically depriving the enpl oyer of the
right to termnate the enployee at will". Zimernman v. H E Butt
Grocery Co., 932 F.2d 469, 471 (5th Gr.), cert. denied, 502 U S
984 (1991). This witing nust, "in a neaningful and special way,

provide that the enployer sinply does not have the right to

termnate the enploynent at wll". Benoit v. Polysar Gulf Coast,
Inc., 728 S.W2d 403, 406 (Tex. C. App. -- Beaunont 1987, wit
ref'd n.r.e.) (enphasis in original). Additionally, "if an

enpl oyee seeks to nmake out a hiring for a definite period of tine
he assunes the burden of establishing that such was the intention

of the parties at the tine the contract was nmade." Dall as Hot el



Co. v. McCue, 25 S.W2d 902, 905 (Tex. Ct. App. -- Dallas 1930, no
wit).

Warnaco relies in part on Cifton's signed job application and
an enpl oyee handbook provided to, and signed by, difton at the
start of his enploynent. Both state that Cifton's enpl oynent was
at will.? Relying upon Wnograd v. Wllis, 789 S.W2d 307 (Tex.
. App. -- Houston [14th Dist.] 1990, wit denied), difton
contends that, when Warnaco i ssued the conpensation data sheet, it
limted also its right to termnate his enploynent; that, because
the sheet describes his conpensation in terns of an annual sal ary,
Warnaco commtted to enploy himfor a year.

W nograd involved a wongful termnation action brought by
WIllis against Judwin Properties. Prior to termnating his |ong-
termenpl oynent with anot her conpany, WIlis sought, and obtai ned,
witten confirmation of his new job at Judw n. I ncluded in the
confirmation letter was the statenent that his initial conpensation
package included an annual salary of $52,000. Less than four

months after WIIlis began working for Judwin, his enploynent was

2 The job application states, just above Cifton's signature: "I
understand and agree that if hired, nmy enploynent is for no
definite period and may be termnated at will". Li kewi se, the

si gnature page of the handbook provides:

[ T]his Handbook is not and was not intended to
serve as a contract ... regarding the nature or the
duration of ny enploynent with Warnaco, except that
this Handbook is our entire agreenent concerning
each party's right ... to termnate the enpl oynent
relationship with or without cause at any tine, and
that no one at Warnaco is authorized to nake an
exception to this understandi ng, except an officer
of WArnaco who does so in witing.
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termnated. Although the Wnograd court recogni zed t he enpl oynent
at will rule, it noted that, "[i]n the absence of special
circunst ances, however, Texas also follows the general rule
practiced in England, which dictates that a hiring at a stated sum
per week, nonth, or year, is a definite enploynent for the period
named and may not be arbitrarily concluded". |[|d. at 310 (citing,
inter alia, Dallas Hotel Co. v. Lackey, 203 S.W2d 557 (Tex. C.
App. -- Dallas 1947, wit ref'd n.r.e.)) (enphasis added).

Empl oynent with a stated, periodic sumdoes not, ipso facto,
vitiate the at wll relationship. The cases recognizing the
practice in England denonstrate an appreciation for the
circunstances surrounding the establishnent of the enploynent
relationship. 1In Lackey, one of the cases cited in Wnograd, the
court noted that the stated salary period did not establish
concl usively the applicable termof enploynent. Lackey, 203 S. W 2d
at 561-62. Although on the face of the witing it nay appear to
be, e.g., a year period, "the intention of the parties as
ascertained fromthe terns of the contract, read in the |ight of
surroundi ng circunstances, wll control." ld. at 562 (quoting
Annot ation, Contract of Hiring, 100 A.L.R 834, 841 (1936)).3% As

t he court noted:

3 Al t hough Lackey involved an enploynent card stating that the
relationship was at will, the court found controlling a letter
provi di ng that conpensation would not be due entirely or payable
until "the end of a year's service". Lackey, 203 S.W2d at 562.
But, the court did not rely on this fact alone: "surrounding
ci rcunst ances, such as sale of hone and renoval of enployee and
famly to the place of the new undertaki ng, has been usually deened
a factor of controlling weight." Id.
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[I]n construing a contract the court nust seek the

parties' intention from the words wused, the

subject-matter, and the purpose of the agreenent,

placing itself, if the intention is not clearly

expressed, in the position of the parties, and

then, from a consideration of the instrunent as a

whol e, in the [|ight of al | ci rcunst ances,

endeavoring to reach its real neaning, reconciling

cl auses apparently in conflict, if possible, to

render the agreenent fair, customary, and such as

reasonabl e busi ness nen woul d execute.
| d. (quoting Stone v. Robinson, 180 S.W 135, 136 (Tex. C. App. --
Amarillo 1915, wit ref'd n.r.e.)); see McCue, 25 S.W2d at 905-06
("[1]n determ ning the duration of the enploynent under a contract
whereby a person is hired or enployed wthout any specific
agreenent as to the period of service or enploynent, regard nust be
had to the circunstances of each particul ar case").

Clifton fails to identify any evidence tending to denonstrate

t hat Warnaco, "in a neaningful and special way", Benoit, 728 S.W
2d at 406, intended to contract away its right to termnate his
enpl oynent at wll. The conpensation data sheet does |i st
Clifton's salary in ternms of an "annual salary"; but, when we
consider, not only the data sheet, but also its subject-matter and
purpose, we conclude that the at wll enploynent relationship
between Warnaco and difton was not altered. The fact that
Clifton's job application, as well as the handbook, provided
explicitly that Cdifton was being hired as an enployee at wll is
not dispositive to our decision; however, they corroborate

Warnaco's understanding of its relationship with difton.*

4 I n the handbook, \Warnaco provided the nmechanismfor altering
the enploynent at will relationship:



2.

In early July 1992, difton and his supervisor, Henry
Kr onbach, di scussed the latter's <concerns about difton's
performance; he was termnated at the end of the nonth. difton
bases his defamation claim on three occurrences between that
di scussion and his termnation. First, the reason for difton's
termnation, as stated by Kronbach, was that he had | ost confi dence
in Cdifton's ability to follow directions and to acconplish sales
goals. Prior to the term nation, Kronbach prepared a nenorandum
outlining the basis for his decision; it was circulated anong
certain Oga officials before Kronbach presented it to difton.
Second, difton clains that Kronbach and Joseph Di Ponti, the
presi dent of O ga, nade disparaging statenents about Cifton and
his job performance to attendees at a Warnaco sales neeting. And
third, Cifton clains that Kronbach and anot her Warnaco offici al
made derogatory remarks about himto representatives of Dillards
Departnent Stores, which was one of his accounts.

"Sl ander is a defamatory statenent that is orally conmuni cat ed

or published to a third person w thout |egal excuse." Randal | ' s

this Handbook is our entire agreenent

éoncerning each party's right ... to termnate the
enpl oynent relationship with or w thout cause at
any tinme, and ... no one at Warnaco is authorized

to make an exception to this understandi ng, except
an officer of Warnaco who does so in witing.

W reject Cdifton's claim that the data sheet was the witten
exceptionto the at wll relationship. Even assum ng arguendo t hat
either of the two O ga officers who signedit with difton were the
requi site "officer of Warnaco", the docunent, on its face, stil
falls short of evincing this fundanental change in the enpl oynent
relationship.



Food Mts., Inc. v. Johnson, 891 S . W2d 640, 646 (Tex. 1995);
accord Hal bert v. Cty of Sherman, Tex., 33 F. 3d 526, 530 (5th Cr
1994). "Uterances are slanderous per se if they are fal se, made
W t hout privilege and ascribe to another conduct, characteristics
or a condition inconpatible with the proper conduct of his |awful
profession or office." MDowell v. State of Texas, 465 F.2d 1342,
1344 (5th Gir. 1971), cert. denied, 410 U S. 943 (1973).°5

O course, even if conmunications are defamatory, qualified
privilege may protect them?® "Accusations or comments about an
enpl oyee by [his] enployer, nade to a person having an interest or
duty in the matter to which the communication relates, have a
qualified privilege." Schauer v. Menorial Care Systens, 856 S. W 2d
437, 449 (Tex. C. App. -- Houston [1st Dist.] 1993, no wit); see
Bozé v. Branstetter, 912 F.2d 801, 806 (5th Cir. 1990); Houston v.
Grocers Supply Co., 625 S.W2d 798, 800 (Tex. C. App. -- Houston
[14th Dist.] 1981, no wit) ("qualified privilege conprehends
communi cations nmade in good faith on subject matter in which the
aut hor has an interest or with reference to which he has a duty to
perform to another person having a corresponding interest or
duty"). "The interest giving rise to the privilege may be that of

t he publisher of the statenent, the recipient, or a third person.™

5 For the nenorandum the defamation claim my well be for
libel, as opposed to slander. Cifton not having contended
otherwse, thisis adistinction without a difference in this case.
Qualified privilege, as discussed infra, is applicable equally.

6 It goes wi thout saying that, because we conclude that the
statenents in issue are privileged, we need not determ ne whet her
any are defamatory.



Duffy v. Leading Edge Prods., Inc., 44 F.3d 308, 312 (5th Gr.
1995). Wiether a qualified privilege exists is a question of |aw
Bozé, 912 F.2d at 806; G ocers, 625 S.W2d at 800.

On the other hand, the privilege may be lost iif the
declarant's actions are notivated by nmalice. Hurl but v. Gulf
Atlantic Life Ins. Co., 749 S.W2d 762, 768 (Tex. 1987). Because
Clifton failed to present such evidence, summary judgnent is proper
if the clainmed defamation is privileged.”’

a.

As for the Warnaco sales neeting, Cifton stated in his
affidavit that Kronbach and Di Ponti nade fal se statenents regardi ng
his shipping goals and his failure to neet them as well as
characterizing him as inconpetent and insubordinate.? The
uncontroverted summary judgnent evi dence reflects that the purpose
of the neeting was to discuss dga's sales goals and perfornmance,

and how best to achieve those goals. In Bergman v. Oshman's

! Cifton contends that Warnaco, as the sunmary judgnent novant,
failed to offer any evidence on a lack of nmalice. At trial, the
plaintiff has the burden of proving malice in order to negate a

defendant's privilege. This notwithstanding, for a sumary
judgnent notion, Texas courts shift the burden to the defendant-
movant to denonstrate an absence of nalice. E.g., Martin v.

Sout hwestern El ec. Power Co., 860 S.W2d 197, 199 (Tex. . App. --
Texar kana 1993, wit denied). But, federal procedural rules apply
in federal courts. Accordingly, on a summary judgnent notion, the
burden to denonstrate a material fact issue on nalice remains with
Cifton. Duffy, 44 F.3d at 313-14.

8 Cifton stated that Kronbach and Di Ponti said that he was "not
a conpany man"; was "insubordi nate"; his performance was "far bel ow
par"; he "did not followthrough"; he failed to conmunicate to A ga
and his custoners; he was "a country boy and an order-taker"; he
was "not conpetent” in his position; he got in the way of O ga's
relationship with Dillards; and, he "wasn't fit" for his job.

- 10 -



Sporting Goods, Inc., 594 S.W2d 814 (Tex. C. App. -- Tyler 1980,
no wit), the court recognized that comrunications by a store's
manager to the plaintiff's co-enpl oyee were qualifiedly privileged;
the manager and co-enployee had an interest in the honest and
efficient operation of the business. ld. at 816. Simlarly,
Clifton's peers at the neeting, as well as the supervisory personal
present, had an interest in not only the progress of sales, but
al so what conduct was or was not acceptable. Accordi ngly, the
al |l eged comments were privil eged.

b.

In the nmenorandum Kronbach stated that he no |onger had
confidence in difton's ability; for exanple, he questioned
Cifton'sloyalty, conmtnent, overall attitude, ability and desire
to followthrough on A ga prograns, and his i nvol venent and ability

to supervise O ga personal assigned to Dillards.® As with the

o After informing Cifton that he did not have confidence in his
ability, Kronbach, in the nenorandum supported this opinion with
the foll ow ng:

| question your loyalty and commtnent to the d ga
Conpany.

| question your ability to take ownership for d ga
prograns as devel oped, which results in negative
selling ....

| question your overall attitude as a representa-
tive of The O ga Conpany.

gquestion your ability and desire to take a

I
| eadership position with Dillards Corporation as
the A ga Coordi nator.

| question your ability and desire to follow

- 11 -



sal es neeting, the nmenorandumdealt with O ga' s operations, and was
communi cated only to persons with an interest in them The three
recipients of the nenorandum were dga's President, its Chief
Qperating Oficer/Chief Financial Oficer, and its Director of
Human Resour ces.

I n Schauer, the court found privilege existed with respect to

an enploynent eval uation. Foll ow ng Schauer's transfer from

t hrough on our prograns once devel oped.

| question your visibility and relationship with
Di || ards nanagenent above the buyer |evel.

| question your involvenent and ability to direct,
manage and coach the store rotators assigned to
Dllards.

| question your ability to accurately call the
busi ness on a nonthly and quarterly basis as well
as your urgency to develop plans to correct
deficiencies to plan.

I question your | evel of fol | ow up and
communi cati on

| question your sense of urgency and commtnent to
add value to our effort as denonstrated by being
|ate to planned neetings ....

... [I']n summary, | do not have confidence in your
desire, sense of urgency and ability to represent
O ga as a Sal es Manager and Coordinator of O ga's
busi ness with our | argest corporate client. Were
we need vision, |eadership and a "can do" attitude

toward grow ng our business and rel ationship, | see
an order taker wlling to maintain and accept the
status quo wthout rocking the boat. Your
per f or mance, as outlined above, has been

unacceptable and | do not believe this performance
can inprove to a level acceptable to grow our
business with D |l ards.

For each instance that Kronbach questioned Cifton's abilities, he
provi ded specific exanples of incidents to support his concl usion.

- 12 -



Menorial's Sout hwest facility toits Northwest facility, her forner
supervisor at Southwest and a individual who evaluated the
departnent in which Schauer worked conpleted the evaluation. This
evaluation was circulated to the supervisor's superior before it
was presented to Schauer and her new supervisor at the Sout hwest
facility. The court found the dissem nation of the evaluation to
be privileged. Schauer, 856 S.W2d at 449. Simlarly, Kronbach's
distribution of the nmenorandum to key, supervisory personnel at
O ga was privil eged.
C.

Dl lards was one of Cifton's accounts. He asserts that, when
Kronbach and anot her O ga official net wth Dillards
representatives, Kronbach disclosed to themthat Cifton "did not
comuni cate properly", was "not a team player", was "dishonest",
was "distrustful"”, and was "just a good old boy order taker". By
af fidavit, Kronbach deni ed maki ng t hese statenents. ! Additionally,

Cifton clains that the other Warnaco official called him "an
overpaid SOB."

Clifton failed, however, to present any conpetent summary
j udgnent evidence that these statenents were nmade. The bases for
these clains are difton's and his wfe's affidavits; difton
stated that Dillards representatives provided this information to

him QObviously, because neither Cifton nor his wife were present

10 In his affidavit, Kronbach does not deny directly nmaking the
statenent that difton "did not conmuni cate properly”. Rather, he
stated that, in response to a direct question, he answered that he
wanted to inprove O ga' s comunications wth Dillards and to
devel op a closer relationship with the custoner.

- 18 -



at the neeting, they lack personal know edge; noreover, as
herei nafter di scussed, these allegations are unsubstanti ated. See
Courtney v. Canyon Tel evision & Appliance Rental, Inc., 899 F. 2d
845, 851 (9th Cr. 1990) (summary judgnent is proper when only
evi dence of defamation was non-novant's own assertions that were
not based on personal know edge or within a hearsay exception).
Clifton did present deposition testinony fromthree DIl ards
representatives present at the neeting. They did not testify,
however, that Kronbach or the other official mde any of the
cl ai red statenents. Rat her, the only statenents attributed to
Kronbach were that difton was no | onger with A ga, that he was not
a conpany man, and that communications and follow through were a
problem also, one of the representatives testified that the
statenent was nade that soneone did not think Cifton was doing a
good job, but could not attribute it to a particular individual.?
These comments were nmade to non-Warnaco enpl oyees, but, under
the circunstances in which they were nmade, they were privileged.
The Dillards representatives were people whomddifton often dealt

with on behal f of Warnaco. Thus, D |l ards and Warnaco had a common

1 In support of its summary judgnent notion, WArnaco submtted
an excerpt fromdifton's deposition wherein he related the alleged
def amat ory remar ks made by Kr onbach to t he Dillards

representatives. In reply, difton submtted his and his wife's
affidavits whi ch rel ated t he i nformation t he Dl lards
representatives provided. Because Warnaco relied wupon his
deposition, Cifton contends he submtted evidence of a simlar
kind and that, therefore, it is conpetent summary |udgnent

evidence. W di sagree. Suffice it to say that Warnaco offered
Clifton's deposition testinony to describe his defamation
all egations and rebut them difton has not offered any basis for
the information he relies upon to fall within an exception to the
hearsay rule or to otherw se be adm ssi bl e.

- 14 -



interest in ensuring, and inproving, the relationship between the
two conpani es. Additionally, Dllards had an interest in the
status of their futurerelationshipwith difton. See Schauer, 856
S.W2d at 449 ("comments about an enpl oyee by [his] enpl oyer, nade
to a person having an interest or duty in the matter to which the
conmuni cation relates, have a qualified privilege").??

B

The issue in the second appeal is whether Cifton is barred,
based on the doctrine of res judicata, fromraising his difton II
Title VII and ADEA clains. W conclude that he is.

As is well-established, we review de novo a Rule 12(b)(6)
dismssal, viewing all well-pleaded facts in the |ight nost
favorable to the party bringing the claim E.g., Conplaint of
Li berty Seafood, Inc., 38 F.3d 755, 757 (5th Cr. 1994), petition
for cert. filed, 63 U S L W 3707 (US. Feb. 8, 1995) (No. 94-
1548). "A Rule 12(b)(6) dismissal will not be affirnmed "unless it
appears beyond doubt that the plaintiff can prove no set of facts
in support of his claim which would entitle himto relief'.”

Bl ackburn v. City of Marshall, 42 F.3d 925, 931 (5th Cr. 1995)

12 Finally, difton challenges the assessnent of costs agai nst
hi m Because Warnaco' s anended answer included a demand for costs,
and the summary judgnent denied all relief not granted therein

Cifton contends that Warnaco's demand was denied. The district
court rejected this objection, and stated that it consi dered costs
properly taxable unless the final judgnent provides that costs are
denied. See Ml donado v. Parasole, 66 F.R D. 388, 390 (E.D.N.Y.
1975) . District courts are given broad discretion in assessing
costs; we wll reverse only upon a showing of abuse of that
discretion. E.g., Alberti v. Klevenhagen, 46 F.3d 1347, 1358 (5th
Cr. 1995). W find none. This is especially true inlight of the
fact that the court granted in part difton's objections to
specific cost itens.

- 15 -



(quoting Conley v. Gbson, 355 U S 41, 45-46 (1957)). "A notion
to dism ss an action for failure to state a claim admts the facts
alleged in the conplaint, but challenges [the] plaintiff's rights
torelief based upon those facts.'" Tel-Phonic Servs., Inc. v. TRS
Int'l, Inc., 975 F.2d 1134, 1137 (5th Cr. 1992) (quoting Ward v.
Hudnel | , 366 F.2d 247, 249 (5th Gir. 1966)).%

13 Noting that Cifton | is not discussed in his conplaint for
Cifton Il, difton contends that a Rule 12(b)(6) dism ssal was
i nproper, concomtantly asserting that the district court erred by
taking judicial notice of the earlier proceedings before it in
Ciftonl. 1In addition, claimng that this transfornmed the notion
into one for summary judgnent, Cdifton maintains that he was
entitled to notice that the court would treat the notion as one for
summary judgnent, and that he should have had the opportunity to
submt additional materials in opposition. See FeD. R Qv. P
12(b); Isquith v. Mddle South Uils., Inc., 847 F.2d 186, 195 (5th
Cr.) (party entitled to the procedural safeguards of Rule 56),
cert. denied, 488 U S. 926 (1988).

"Wth respect to a specific affirmative defense such as res
judicata, the rule seens to be that if the facts are admtted or
are not controverted or are conclusively established so that
nothing further can be developed by a trial of the issue, the

matter may be di sposed of upon a notion to dismss ...." Larter &
Sons, Inc. v. Dinkler Hotels Co., 199 F.2d 854, 855 (5th Cr.
1952). Along that line, the district court did not err in
considering records fromdifton | in ruling on the notion. For

exanpl e, although FeED. R CGv. P. 8(c) requires generally that an
affirmati ve defense be pled in the defendant's answer, "when all
relevant facts are shown by the court's own records, of which the
court takes notice, the defense may be upheld on a Rule 12(b)(6)
nmotion wi thout requiring an answer". Day v. Mscow, 955 F.2d 807,
811 (2d Gr.), cert. denied, = US _ , 113 S. C. 71 (1992);
accord United States v. Wod, 925 F.2d 1580, 1582 (7th Cr. 1991)
(court make take judicial notice of matters of public record). As
anot her exanple, in Boone v. Kurtz, 617 F.2d 435, 436 (5th Cr.
1980), our court permtted a sua sponte dism ssal on res judicata
grounds when, in the interest of judicial econony, both actions
were brought before the sane court, even though the record
contained neither the conplaint nor the order of dismssal in the
earlier action. See Nagle v. Lee, 807 F.2d 435, 438 (5th Cr.
1987) .
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Federal res judicata rules apply in resolving the preclusive
effect of difton |, a diversity action. Sidag Aktiengesell schaft
v. Snmoked Foods Prods., 776 F.2d 1270, 1273 (5th Cr. 1985); Seven
El ves, Inc. v. Eskenazi, 704 F.2d 241, 244 n.2 (5th Gr. 1983). 1In
determ ning whether an action is barred by the doctrine of res
judicata, this court utilizes a four part test: (1) the parties
must be identical in both suits; (2) the prior judgnent nust have
been rendered by a court of conpetent jurisdiction; (3) the prior
judgnent was final on the nerits; and (4) the lawsuits involve the
sane cause of action. Nilsen v. City of Mdss Point, Mss., 701
F.2d 556, 559 (5th Cr. 1983) (en banc) (quoting Kenp v. Birm ngham
News Co., 608 F.2d 1049, 1052 (5th G r. 1979)). difton contends
that the first and fourth elenents are | acking.

1

For res judicata purposes, we do not require strict identity

of parties. "A non-party defendant can assert res judicata as | ong
as it is in “privity' with the naned defendant." Russel | .
SunAnerica Sec., Inc., 962 F.2d 1169, 1173 (5th Cr. 1992).

"Privity is nerely another way of saying that there is sufficient
identity between parties to prior and subsequent suits for res
judicata to apply.... [I]t is nothing nore than a |egal
conclusion that the relationship between the one who is a party on
the record and the non-party is sufficiently close to afford
application of the principle of preclusion.” Meza v. GCenera
Battery Corp., 908 F.2d 1262, 1266 (5th Gr. 1990) (quoting
Sout hwest Airlines Co. v. Texas Int'l Airlines, Inc., 546 F.2d 84,
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95 (5th Cr.) (quoting Vestal, Preclusion/Res Judicata Vari abl es:
Parties, 50 lom L. Rev. 27 (1964)), cert. denied, 434 U S 832
(1977)).

"For res judicata purposes, this court has held that privity
exists injust three, narrow y-defined circunstances: (1) where the
non-party is the successor in interest to a party's interest in
property; (2) where the non-party controlled the prior litigation;
and (3) where the non-party's interests were adequately represented
by a party to the original suit." Meza, 908 F.2d at 1266. There
is no indication that either of the first two scenarios exist;
thus, we l|look to the third -- whether Wirnaco adequately
represented O ga's interest in difton |

A non-party to a suit may be bound if the party to the first
suit is so closely aligned to the non-party's interests as to be
his virtual representative. E.g., Eubanks v. Federal Deposit Ins.
Corp., 977 F.2d 166, 170 (5th Gr. 1992). Privity is a broad
concept, however, and requires a court to |look at the surrounding
circunstances to determ ne whether the application of res judicata
is justified. Russell, 962 F.2d at 1173.

When we review the circunstances surrounding Cifton I and
Ciftonll, we conclude that, onthe privity issue, res judicatais
appropriate. First, and forenost, Cifton does not dispute that
O ga is an uni ncorporated division of Warnaco. No nore really need
be said. In any event, Cdifton has treated O ga and Warnaco as

closely related entities. In Cifton |, he alleged that his



enpl oyer was Warnaco; in difton Il, dga. Based on the
circunstances of this case, and because Wirnaco adequately
represented the interests of Qga in Cifton I, privity, for res

j udi cat a purposes, exists between Warnaco and Qd ga.

2.
Next, we consider Cdifton's contention that difton | and
Cifton Il do not raise the sane cause of action. To determ ne

whet her the sane cause of action is involved, this court utilizes
a transactional test. Matter of Howe, 913 F.2d 1138, 1144 (5th
Cir. 1990); Robinson v. National Cash Register Co., 808 F.2d 1119,
1124-25 (5th Gr. 1987). Under this test, "the critical issue is
not the relief requested or the theory asserted but whether [the]
plaintiff bases the two actions on the sanme nucl eus of operative
facts". Howe, 913 F.2d at 1144. Thus, res judicata bars "al
clains that were or could have been advanced in support of the
cause of action on the occasion of its fornmer adjudication, ... not
merely those that were adjudicated.” 1d. (quoting Nilsen, 701 F. 2d
at 560 (enphasis in original)).

For all practical purposes, both actions have at their core

the termnation of difton's enploynent. He describes the nucleus

14 In contending that res judicata was inproper, Cifton relies
upon the district court's conclusion in Cifton | that certain
officers of Oga were not officers of Wrnaco. This contention
m sses the mark. As noted, identity between the parties is not
required. Thus, this aspect of the district court's ruling in
Clifton | is not dispositive of the privity issue. Simlarly,
Clifton's attenpt to justify the action against O ga because the
district court declared in difton | that "difton was enpl oyed by
one of Warnaco's operating divisions, The dga Conpany," fails to
appreciate the distinction between identical parties and privity.
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of operative facts of Cifton | as including a breach of contract
br ought about by the term nation of his enploynent. As for Cifton
1, he <clainse termnation as the result of age and sex
discrimnation; he attenpts to distinguish by claimng that, in
Cifton Il, the termnation was only an after effect of
discrimnation. This is another distinction wi thout a difference.
Cifton Il is based on the sanme nucleus of operative facts as
Ciftonl -- difton's enploynent and term nation. See Langston v.
| nsurance Co. of N. Am, 827 F.2d 1044 (5th Gr. 1987) (action
based on ADEA was barred by res judi cata based on earlier w ongful
di scharge action); see also Cark v. Haas Goup, Inc., 953 F. 2d
1235 (10th Cir.) (subsequent ADEA action barred by res judicata
because of earlier Fair Labor Standards Act action; both actions
based on single transaction -- plaintiff's enploynent), cert.
denied, = US |, 113 S C. 98 (1992). Accordingly, difton

Il is barred by res judicata.?®®

15 Cifton maintains that, even if the requirenents for res
judicata are net, it should not be applied in this case because of
the necessity to obtain a right to sue letter from the Equa
Enmpl oynent Qpportunity Comm ssion before he could bring the Title
VII or ADEA clains. But, he received the right to sue letter over
a nonth before summary judgnent in Ciftonl. H's contention that
the mature status of Cdifton | (e.g., discovery deadline had
passed, <cross-notions for summary judgnent had been filed,
responded to, and replied to) counseled against adding the Title
VII and ADEA claimfalls far short. difton failed to notify the
court of his receipt of a right to sue letter, and sinply waited
for aruling on the pendi ng sunmary judgnent notions. (difton had
moved for partial summary judgnment on his wongful discharge
claim) Wen he suffered an adverse sunmary judgnent, he sought to
pl ay anot her card. Needl ess to say, this is one of the tactics
that res judicata is designed to discourage.
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L1l
For the foregoing reasons, the judgnents are

AFF| RMED.



