IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10221
Summary Cal endar

CURTI S ERI N DYSCN,
Pl ai ntiff-Appellant,
vVer sus
KEASLER, Judge of the
292nd District Court and
EDWARD GRAY

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:93-CV-2102-D)

(June 29, 1994)
Bef ore GOLDBERG KI NG and GARWOOD, Circuit Judges.
PER CURI AM *
. Introduction
On QOctober 19, 1993, Curtis Erin Dyson, proceeding pro se

and in forma pauperis, filed this action in the United States

District Court for the Northern District of Texas under 42 U. S. C.

8§ 1983 agai nst Judge Keasler, the judge of the 292nd Cri m nal

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



District Court of Texas, and Edward Gray, Dyson's court-appoi nted
attorney. Before process was issued in this case, United States
District Judge Sidney Fitzwater referred the conplaint to
Magi strate Judge WIliam Sanderson for a reconmmendation as to
whet her Dyson's conplaint should be dism ssed. After requiring
Dyson to answer witten interrogatories, Magi strate Judge Sanderson
recommended that Dyson's clains be dismssed; Judge Fitzwater

adopted this recommendati on. This appeal ensued.

A D strict Court may dismss an in forma pauperis suit "if
satisfied that the action is frivolous.”" 28 U S. C. § 1915(d). A
claim may be found to be frivolous under 8§ 1915(d) only if it

"l acks an arguable basis either in law or in fact." Neitzke v.

Wllianms, 490 U. S. 319, 329 (1989). W review a district court's
di sm ssal of a suit under 8 1915(d) for abuse of discretion. |d.
1. Background

In his conplaint, Dyson alleged that since February 17,
1993, he had wongfully been held on various felony charges in the
Dal |l as County Jail. He conpl ai ned that he was unable to respond to
or obtain information about the charges against him Mor e
specifically, he clained that Judge Keasler failed to act wwthin a
reasonabl e period of tinme and that both Judge Keasler and Edward
Gay failed to supply relevant information about the case. Gay
then allegedly withdrew from the case, further delaying Dyson's
def ense. Dyson asked the district court to quash the charges

pendi ng agai nst him he al so sought damages for his inconveni ence.



As noted above, Magi strate Judge Sanderson ordered Dyson to
respond to a set of witten interrogatories. On Novenber 4, 1993,
Dyson filed his answers to these interrogatories. Dyson explained
that three fel ony charges had been fil ed against him one count of
theft, one count of escape, and one count of burglary of a vehicle.
Dyson clained that the charges against him were still pending
Further, Dyson stated that, on June 14, 1993, his parole was
revoked due to the presence of the charges. Finally, Dyson
conclusorily charged that his attorney, Gay, was conspiring with
the prosecutor to obtain a conviction.

| nportantly, Dyson revealed that he had not filed an
application for a wit of habeas corpus in a state court in
connection with the charges pendi ng agai nst him

Dyson nmade several other allegations in a three page
attachnent to his interrogatory answers: He contended that several
| egal docunents were executed w thout his consent, signature, or
presence; that the signatures of the grand jury forewonman on two of
the indictnents were inconsistent; that he was not in custody at
the time of the escape alleged in the second indictnent because he
had not been read his Mranda rights; and that the conpl ai nant on
the burglary of a vehicle charge had not been sufficiently
identified. Finally, Dyson charged that due to his absence during
t he announcenent of charges, the examning trial, and the grand
jury hearing, he was denied effective assistance of counsel, due

process, and the equal protection of the |aw



Magi strate Judge Sanderson observed that the portion of
Dyson's conplaint that challenged the legality of his confinenent
was a request relief properly available only through habeas cor pus.
Since Dyson had not filed a state habeas petition, Magi strate Judge
Sanderson recomended that the conplaint be dismssed wthout
prejudice to allow Dyson to exhaust his state court habeas
remedi es. The magi strate judge al so recomended that Dyson's cl ai m
that Gray was conspiring to secure a conviction be dismssed
W thout prejudice for the sane reason. Finally, the nmmgistrate
judge recommended that, because of the absolute inmunity that
judicial officers enjoy from clains that arise out of their
of ficial actions, Dyson's clai ns agai nst Judge Keasl er be di sm ssed
W th prejudi ce because they were legally frivolous. The district
court adopted the magi strate judge's reconmendati ons and di sm ssed
the conpl ai nt accordi ngly.

I11. D scussion

Dyson raises two issues for the first tinme on appeal.
First, he clainms that the facts set out in an affidavit on the
theft charge are different from the facts alleged in the
i ndi ct nent . He also clainms that the indictnment process on this
charge was defective. Second, Dyson asserts that the conpl ai nant
on the burglary of a vehicle charge did not have standing to file
a conplaint. Apparently, the vehicle was rented, and the rental
agency failed to file a conplaint. W do not consider issues
raised for the first time on appeal unless the issue is purely

| egal and a consideration of the issue is necessary to prevent a



m scarriage of justice. First United Financial Corp. v. Specialty

Gl Co., Inc., 5F.3d 944 (5th Gr. 1993). The newy raised i ssues

require factual determ nations and hence are not purely legal in
nat ure. Moreover, it would not be a mscarriage of justice to
refuse to consider these contentions. Dyson's newl y-raised clains
challenge the legality of his confinenent; he my raise these
issues in a state court habeas corpus proceeding. See infra.

In the remainder of his brief to this Court, Dyson presses
his argunment that he was not in custody at the tine of the escape
alleged in the second indictnent because he had not been read his
M randa rights. He requests that this Court release himfrom a
"Defernental -Probationary Contract"” that the 292nd District Court
i nposed on him Although the terns and reasons for the inposition
of the "Defernental -Probationary Contract"” are unclear, Dyson's
argunent appears to challenge the Ilegality of his present
confinenent. However, a plaintiff who files a § 1983 action that
challenges the validity of his or her confinenment nust first
exhaust the avail abl e state habeas renedi es because the chall enge

anounts to a habeas proceeding. Johnson v. State of Texas, 878

F.2d 904 (5th Gr. 1989); MIllIs v. CGrimnal District Court No. 3,
837 F.2d 677 (5th Gr. 1988); Serio v. Menbers of lLouisiana State

Board of Pardons, 821 F.2d 1112 (5th Cr. 1987). G ven these

precedents, the district court's dism ssal of Dyson's conpl ai nt was
pr oper.
Mor eover, the manner in which the district court dism ssed

Dyson's conplaint was also proper. The clains against Judge



Keasl er were dismssed wwth prejudice. This was appropriate. As
a judicial officer, Judge Keasler enjoys "absolute immnity from
damage clains arising out of acts perforned in the exercise of

their judicial functions." Gaves v. Hanpton, 1 F.3d 315, 317 (5th

Cir. 1993). The clains against Judge Keasler are well within the
anbit of his judicial functions. Finally, the district court did
not abuse its discretion when it dism ssed Dyson's cl ai ns agai nst
Gray w thout prejudice.

' V.  Concl usi on

The judgnent of the district court is AFFI RVED



