IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10217

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

HOWARD WASHI NGTON WOCD, a/ k/ a
"Skelly,"

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:92-CR-365-D)

(February 8, 1995)
Bef ore GOLDBERG JOLLY, and WENER, C rcuit Judges.
PER CURI AM *

Citing several errors, Howard WAashi ngt on Wod appeals the life
sentence i nposed upon himpursuant to his guilty plea to one count
of 21 U.S.C. 8§ 846, conspiracy to possess with intent to distribute
five kilogranms or nore of cocaine and fifty grams or nore of
cocai ne base. We affirm the sentence inposed by the district

court.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



I

Wod was nanmed as one of sixty-one defendants in a three-count
indictment filed on Cctober 6, 1992, in federal district court in
Dal | as, Texas. Wod was charged only with a violation of count
one, 21 U.S.C. §8 846. On Cctober 4, 1993, on the eve of trial
Wod entered a plea of guilty to this charge.! W now turn to
exam ne the events |leading up to his indictnent.

At the tinme of his indictnent, Wod was twenty-six years old
and had been incarcerated since July 1990 on a charge related to
this conspiracy. Born in Jamaica and rai sed i n Brookl yn, New York,
Wod was involved in the Anthony Allen fam |y cocaine distribution
organi zati on, according to this guilty plea, fromDecenber 1986 to
June 1991. Thi s Brookl yn-based organi zati on set up various retai
"crack" distribution centers, known as "traps," in the Dallas,
Texas, area. Wod was involved in several of the traps, but was
particularly active in a trap |located at 2614 Merlin (the "Merlin
trap").

The Allen organization, through its conplex network of
suppliers, obtained cocaine from various sources in Mam, New
Yor k, Houston, Los Angeles, and Dallas. The organi zation consi sted
of several levels, fromsellers, noney counters, and recruiters to
on-1 ocation nmanagers and hi gher managers. Money was transported

fromDallas to New York City via couriers and Western Union wire

!Several of his co-conspirators proceeded to trial and were
convicted on charges related to this conspiracy.



transfers. During April and May 1990, the Merlin trap sold one
kil ogram of crack per day and brought in $100, 000 per day.

The governnent's investigation showed that Wod was a
secondary | evel manager in this organization. Initially a worker
at one of the Dallas traps, Wod was eventually allowed to sell his
own supply of crack in the Merlin trap and was famliar with the
operations of the other Dallas traps. The governnent, through
interviews with wtnesses and the trial testinony of other
def endants, estimated that while Wod was a part of the conspiracy,
the Merlin trap sold between sixteen and one-half to forty
kil ograns of crack. Furt her nor e, the Merlin trap sold
approximately forty-two kilograns of crack per nonth in April and
May 1990. The governnent also showed that Wwod recruited six
wor kers fromthe New York area to work in Dallas, wth Wod payi ng
for one worker's airfare. Mor eover, the governnent presented
evi dence that Wod used a gun to facilitate cocai ne deals. The
governnment al so presented evidence that Wod traveled to Dallas in
January 1990 with Anthony Allen for a neeting with suppliers to
arrange cocai ne shi pnents.

Wod had ot her brushes with the lawrelated to the conspiracy
bef ore he was apprehended in July 1990. Wod was detained in the
Dallas airport in April 1988 when he tried to transport 322.4 grans
of cocaine to Dallas. Follow ng a scuffle with police, he escaped,
| eaving behind the cocaine and identification. Wod was al so

detained in April 1989 by the New York Port Authority police at JFK



airport who seized $19,010 in cash fromhim The police rel eased
himw thout first checking to see if he was wanted.

Wod maintains that in April 1989 he disassociated hinself
fromthe organi zation after he had a dispute with Allen. He clains
t hat he began to distance hinself fromthe organi zati on because of
this incident and never returned to Dallas again, except for a
brief nmeeting in January 1990.

I

When Wood pled guilty to the one count of 21 U S.C. 8§ 846 in
Cctober 1993, he also agreed to a factual resune concerning the
conspiracy. This resune broadly described the conspiracy, stating
that it began around Decenber 1986 and continued until June 1991.
The resune al so stated that the conspiracy invol ved several retai
outlets in the Dallas area.

The district judge who had presi ded over the Al en conspiracy
trial in October 1993 al so conducted Wod's sentencing hearing on
February 18, 1994. At this hearing, Wod objected to the
presentencing report filed by the governnent. Inits report and at
the hearing, the governnent alleged that drug transactions by
Wod's co-conspirators involving between fifteen and forty
kil ograns of crack cocaine could be attributed to Wod as "Rel evant
Conduct” under the 1993 United States Sentencing GCuidelines
("Sentencing CGuidelines") in calculating his base offense |evel
The governnent argued for an upward i ncrease i n Wod' s base of fense

| evel for alleged Ofense Characteristics (possession of a firearm



and an Aggravating Role (manager in the conspiracy). The
governnent al so recommended a two-poi nt downward adj ust ment based
on Wod's acceptance of responsibility (the guilty plea). The
district court agreed with the probation officer's cal cul ation of
the base offense | evel of 42 and increased the |evel by two points
for the firearm possession and two points for Wod s "manager"
status for atotal of 46. The court then reduced the offense |evel
by two points for Wod's acceptance of responsibility for a final
of fense | evel of 44. The court then adjusted the offense |evel to
43. Having cal cul ated Wod's crimnal history as category Il, the
court sentenced Wod to a termof life inprisonnent, a nmandatory
five-year term of supervisory release follow ng inprisonnent, and
a $50 nmandatory speci al assessnent.
Wod now appeals his |life sentence.

1]

Wod raises seven points of error allegedly nmade by the
district court in determning his sentence. He first challenges
the sufficiency of the evidence to support the district court's
finding that fifteen or nore kilograms of crack cocaine were
attributable to him as relevant conduct under the Sentencing
Gui delines. Second, he questions the sufficiency of the evidence
to support the district court's finding that he possessed a
danger ous weapon during the course and scope of his participation
inthe conspiracy. Third, Wod contends that there is insufficient

evidence to support the district court's finding that he was a



"manager" in the conspiracy. Fourth, he argues that the district
court incorrectly calculated his offense |evel by calculating
upward adjustnments beyond the offense level of 43, thereby
rendering his two-point dowward adjustnent worthless. Finally,
Wod nmakes several constitutional challenges to his sentence. He
argues that his sentence violates the Confrontation C ause of the
Si xth Amendnent because his sentence was enhanced based on an
al | eged hearsay statenent. He next argues that the Sentencing
Guidelines violate the Eighth Amendnent's proscription against
cruel and unusual punishnent because there is a grossly
di sproportionate leap in the severity of punishnent at offense
level 43 (life inprisonment) when conpared to the increnental
increases |leading up to offense level 42. Finally, Wod contends
that contends that the sentence in this case violates the Eighth
Amendnent's proscription against the inposition of cruel and
unusual punishnment because the |life sentence inposed upon himis
grossly disproportionate to his crine.

We now turn to address each point of error.

|V
A

Wod first challenges the district court's determ nati on of
the quantity of cocaine attributable to him as a part of the
conspiracy, with this quantity being used to calculate his base
of fense |evel. The district court accepted the pre-sentence

report's findings that in excess of fifteen kil ograns of crack were



attributable to him as relevant conduct within the scope of the
conspiracy. The base offense | evel under Sentencing CGuidelines §
2D1.1(c) (1) was level 42. Wod argues that the anounts of crack
distributed by his co-conspirators in 1990 were not within the
scope of his conspiratorial agreenent, and that the governnent
failed to establish this beyond a preponderance of the evidence.
He contends that he had withdrawn fromthe conspiracy in April 1989
and was in New York during the peak nonths of April and May 1990.
Finally, Wod asserts that nere awareness of such transactions is
not enough for sentence enhancenent under section 1B1.3 of the

Sentencing Guidelines. See United States v. Evbuonmwan, 992 F.2d

70, 72 (5th Gir. 1993).

Section 1Bl1.3(a)(1)(B) of the Sentencing Cuidelines states
that in the case of jointly undertaken crimnal activity, the base
of fense level "shall be determined on the basis of . . . al
reasonably foreseeabl e acts and om ssions of others in furtherance
of the jointly undertaken crimnal activity, that occurred during
the comm ssion of the offense of conviction." W have previously
held that "[a] district court's findings about the quantity of
drugs inplicated by the crinme are factual findings reviewed under

the "clearly erroneous' standard." United States v. Rivera, 898

F.2d 442, 445 (5th Cr. 1990). Under this standard, " [i]f the
district court's account of the evidence is plausible in Iight of
the record viewed in its entirety the court of appeals may not

reverse it even though convinced that had it been sitting as the



trier of fact, it would have wei ghed the evidence differently.""

United States v. Rogers, 1 F.3d 341, 342 (5th Gr. 1993)(citing

Anderson v. City of Bessener City, 470 U.S. 564, 574, 105 S. C

1504, 1511, 84 L.Ed.2d 518 (1985)).
The district court considered several sources of infornmation

inmaking its decision. United States v. R vera, 898 F. 2d 442, 445

(5th Cr. 1990). In his plea agreenent, Wod adm tted that he had
been part of a conspiracy to possess with intent to distribute and
to distribute five kil ogranms or nore of cocaine and fifty granms or
nore of crack. In the factual resunme, Wod adnmtted that he was a
menber of the charged conspiracy, which began about Decenber 1986
and continued until about June 1991. At the sentencing hearing, a
governnent detective offered evidence that based wupon trial
testi nony and cooperating co-conspirator statenents, approxinmtely
16 to 42 kil ogranms of crack were reasonably foreseeabl e quantities
of the drug within the scope of Wwod's jointly undertaken crim nal
activity. Wod objected to this finding, but offered no evidence
in rebuttal. Consequently, the court found that based upon a
preponderance of the evidence that fifteen kilograns or nore of
crack were attributable to Wod, agreeing with the presentencing
report's calculation of an offense | evel of 42.

"The district court has broad discretion in considering the
reliability of the submtted information regarding the quantities

of drugs involved." United States v. Martinez-Mncivais, 14 F. 3d

1030, 1039 (5th CGr.), cert. denied, 115 S.C. 72, 130 L. Ed.2d 27




(1994). Credibility determnations in a sentencing hearing "are
peculiarly within the province of the trier-of-fact."” United

States v. Sarasti, 869 F.2d 805, 806 (5th Gr. 1989). Moreover, it

is proper for a sentencing court to rely on a "presentencing
report's construction of the evidence to resolve [a] factual issue,
rather than relying on the defendant's version of the facts."

United States v. Beard, 913 F.2d 193, 199 (5th G r. 1990).

After considering the argunents, we cannot find that the
district court's determnation of quantity is clearly erroneous.
Al t hough Whod nai ntai ns that he was not in Dallas during the period
when the Merlin trap was selling one kilogram of crack a day, he
made no clains of wthdrawal from the conspiracy in his plea
agreenent . He admtted in his plea agreenent that he had been
involved in a conspiracy to sell and distribute cocaine and crack
from Decenber 1986 to June 1991. Moreover, in January 1990 he
attended a high | evel neeting in Dallas during which nenbers of the
conspiracy arranged for nore shipnents of cocai ne, which were to be
turned into crack. The agent also presented evidence that during
this sane period in January, Wod had assisted in converting
cocaine to crack for distribution at the Merlin trap. Furthernore,
the agent's actual nunbers for the Merlin trap were derived from
statenents taken from cooperating co-conspirators, and the agent
had t aken special care not to double-count. As an active nenber of
t he conspiracy, he remai ned accountabl e for his own conduct and t he

foreseeabl e acts of his co-conspirators conmtted in furtherance of



the conspiracy. United States v. Maseratti, 1 F.3d 330 (5th Gr.

1993). For the foregoing reasons, we affirmthe district court's
determ nation of his offense |evel
B

Wod next challenges the district court's two-point increase

in his offense level for his possession of a dangerous weapon

during the conspiracy pursuant to U S S .G 8§ 2D1.1(b)(1). The

party seeking an upward adjustnent in the sentence | evel nust prove

facts necessary to support the adjustnent by a preponderance of the

evi dence. United States v. Alfaro, 919 F. 2d 962, 965 (5th Cr.

1990). W review these factual findings for clear error. 1d. at
966.

Wod acknow edges that the Federal Rules of Evidence do not
apply in sentencing proceedi ngs, see Fed. R Evid. 1101(d)(3), but
stresses that under the Sentencing Cuidelines the information used
as a basis for sentencing nust have "sufficient indicia of
reliability to support its probable accuracy." See US S G 8§
6A1. 3(a). Wth these tenets in mnd, Wod argues that the district
court erred in crediting "hearsay testinony based on an admtted
felon's self-serving allegation® as a basis for this upward
enhancenent . Moreover, he argues that such hearsay testinony
should not be credited at a sentencing hearing unless other
evi dence exists to corroborate the hearsay statenent, citing United

States v. Mele, 989 F.2d 659, 664 (3d Cr. 1993). Although his

argunent may be appealing, he msreads Mele.

-10-



The comrentary to Sentencing Guideline 8 6A1.3 specifically
permts consideration of testinony at sentencing hearings that
woul d not be adm ssible at trial. The coormentary states that "[i]n
determning the relevant facts, sentencing judges are not
restricted to information that woul d be adm ssible at trial.
Rel i abl e hearsay evidence may be considered.” U S. S.G § 6Al. 3,
comentary (1993). In the sentencing hearing, the detective
testified that Wod had possessed a gun during a drug deal based on
his interview wth one of Wod' s co-conspirators. This co-
conspirator had appeared and testified as a governnent witness in
the October 1993 trial. The co-conspirator advised the detective
that he had seen Wod "cover" a drug deal in Dallas with a gun
during late 1988 or early 1989. This information is plausible
because it dovetails with other evidence placing Wod in Dallas at
the sane tinme. Moreover, the district judge who presided at Wod's
sentencing hearing had also presided at the trial of his
co-conspirators; thus, he had the opportunity to observe and
evaluate this particular co-conspirator's veracity. Because this
information was sufficiently reliable, thedistrict court's finding
t hat Whod possessed a gun during a drug transacti on was not clearly
erroneous. Therefore, we affirmthe district court's two-point

enhancenent of his sentence.

-11-



C
Wod next challenges the sufficiency of the evidence to
support the district court's finding that he held the role of a
secondary manager in the conspiracy, thereby increasing his offense
| evel by two points under Sentencing Guideline 8 3B1.1(c). As the
party seeking the sentencing adjustnent, the governnent was
required to establish the factual predicate justifying an

adj ustnent by a preponderance of the evidence. United States v.

Alfaro, 919 F.2d 962, 965 (5th G r. 1990). Revi ewi ng facts for
clear error, we consider whether the district court's factual
finding that Wod was a manager is plausible in the light of the
record as a whole. 1d. at 965-66.

The Sentencing Guidelines clearly state that "[t]o qualify for

an adj ustnent under this section, the defendant nust have been the

organi zer, |eader, manager, or supervisor of one or nore other
partici pants. An upward adjustnent nmay be warranted [for a
def endant who]. . . exercised managenent responsibility over the

property, assets, or activities of a crimnal organization."
UuS SG § 3B1L.1, cnt. 2. Anmong the factors to consider in
determ ning the nmanagenent status of a defendant is whether the
person recruited acconplices. [d. at cnt. 4.

Whod argues that the governnent based this nanager accusation
on a single piece of evidence, that he had nanaged a cooperating
co-conspirator for one week at the Merlin trap in 1987. According

to the Sentencing Quideline comentary, this information alone

-12-



woul d be enough to classify him as a nanager. The governnent,
however, presented nore evidence that established that Wod was a
manager . From interviews wth his acconplices, the detective
determ ned that Wod began working as a runner, was elevated to a
manager at the traps, hel ped obtain cocaine, and collected noney
from sales at the traps. Finally, the governnent presented
evidence that while in New York Wod recruited workers for the
Dallas traps, even providing noney for one worker's airfare.
Considering the culpability of this evidence, the district court
clearly did not err in determning that Wod was a secondary
manager in this conspiracy, and, consequently, the two-point
enhancenent was proper.
D

Wbod next focuses his argunents on t he downward adj ust nent t he
district court made for his acceptance of responsibility. e
review de novo the determ nation of legal principles utilized in

arriving at a guideline sentence. United States v. Murning, 914

F.2d 699, 704 (5th Cr. 1990). Wod argues that in granting hima
two point downward adjustnent under Sentencing Quideline

8§ 3El1.1(a), the court inproperly calculated his offense |evel,
t hereby depriving himof any neaningful benefit in the reduction.
Specifically, the district court calculated Wod' s base offense
| evel at 42, then added two points for possessi on of a weapon, then
added two nore points for manager status, for a total of 46. The

district court then reduced his offense |l evel from46 to 44 for his

- 13-



acceptance of responsibility. Finally, the court reduced this
of fense |l evel to 43, pursuant to Sentencing Cuidelines chapter 5,
part A, application note 2.

Wod argues that the court erred because application note 2 to
the Sentencing Table states that "[a]n offense | evel of nore than
43 is to be treated as an offense level of 43." This note, he
contends, denonstrates that the district court erred in conputing
his sentence because it conputed enhancenents above the |evel of
43. He asserts that a plain reading of this commentary does not
allow any offense level to add up to nore than 43. As a result,
once a defendant's base offense |evel exceeds 43, all downward
adj ustnents nust proceed from |evel 43. Therefore, the court
shoul d have conputed his offense | evel to be 43, then given himthe
t wo- poi nt reduction for acceptance of responsibility for atotal of
41. Thus, he woul d have been accorded a neani ngful benefit for his
acceptance of responsibility.

Despite his insistence, Wod, nevertheless, msreads the
Sentenci ng Guidelines. W have previously discussed the order in
which a sentence nust be calculated, finding that wunder the
Application Instructions of section 1B1.1 the district court nust
first determne the base offense level, then nmake any upward
adjustnents, and finally nake any adjustnments for acceptance of

responsibility. United States v. Reyes, 881 F.2d 155, 156 (5th

Cr. 1989). Moreover, the Second Circuit has recently faced an

identical argunment in United States v. Caceda, 990 F.2d 707, 710

-14-



(2d Gir.), cert. denied, 114 S. . 312, 126 L.Ed.2d 259 (1993).

The Caceda court characterized an argunent identical to Wod' s as
proposing a "perverse" result. We agree. As the Caceda court
st at ed,

[W e believe it evident that downward adj ust nents nust be

made fromthe total of the base offense | evel plus upward

adjustnents even if that total exceeds 43. QO herw se, a

nmore cul pabl e of fender, say, a defendant whose conduct

woul d yield a | evel of 50 who was entitled to a downward

adj ustnment of 2, would receive a total offense |evel of

41, while a less cul pable defendant with a |level of 43

and no applicable upward or downward adjustnents woul d

get a higher sentence.
| d. We therefore hold that the district court did not err when it
reduced Wwod's offense |l evel for his acceptance of responsibility
from his total offense |evel of 46, rather than from his fina
adj usted offense | evel of 43. Although the Sentencing Quidelines
cannot be chanpioned as a nodel of clarity and sinplicity in
statutory | anguage, we are firnmy convinced that a reading of the
Qui delines as a whol e does not allow for such a twsted result as
Wod proposes. Accordingly, we affirm the district court's
determ nation of his sentence.

E
(1)

We nowturn to Wod' s several constitutional challenges to his
sentence under the Qi delines. He first contends that because
facts established at the sentencing hearing directly affect the

determ nation of a defendant's sentence, the full requirenents of

the Confrontation Cl ause of the Sixth Anendnent shoul d be enpl oyed

-15-



at the sentencing hearing to ensure the protection of the
defendant's constitutional rights. Al though acknow edgi ng that the
Sentencing Quidelines explicitly permt a sentencing court's
consi deration of hearsay testinony, Wod, neverthel ess, chal |l enges
the constitutionality of the district court's application of the
Quidelines in this case.

W are remnded that 18 U S.C. 8§ 3661 provides that "[n]o
limtation shall be placed on the information concerning the
background, character, and conduct of a person convicted of an
of fense which a court of the United States may recei ve and consi der
for the purpose of inposing an appropriate sentence."” The
Sentencing Quidelines also state that "[i]n resolving any
reasonabl e di spute concerning a factor inportant to the sentencing
determ nation, the court may consi der rel evant information w thout
regard to its adm ssibility under the rules of evidence applicable
at trial, provided that the information has sufficient indicia of
reliability to support its probable accuracy.” U S.S. G 8§ 6Al. 3(a)
(1993). Moreover, a "defendant's confrontation rights at a

sentencing hearing are severely restricted.” United States V.

Rodri guez, 897 F.2d 1324, 1328 (5th Cr.), cert. denied, 498 U S
857, 111 S.Ct. 158, 112 L.Ed.2d 124 (1990)

Wod specifically challenges the information provided to the
detective by his co-conspirator, which showed that Wod used a gun
during a drug deal. Wod bore the burden of denobnstrating that

this information could not be relied upon because it was materially

-16-



untrue, inaccurate, or unreliable. United States v. Anqul o, 927

F.2d 202, 205 (5th Cr. 1991). He was given an opportunity to
respond, and he did not present any evidence to show that this
i nformation was unrel i abl e, ot her t han at t acki ng t he
co-conspirator's credibility. Because the court did not forecl ose
his opportunity to confront and cross-exam ne the detective about
the basis for his information, Wod's Sixth Amendnent rights were

not denied at this sentencing hearing. United States v. Byrd, 898

F.2d 450, 453 (5th Gr. 1990). W therefore affirmthe district
court's determ nation of his sentence and hold that his

confrontation rights were not violated. See Rodriguez, 897 F. 2d at

1328.
(2)

Wod next challenges his sentence as determned by the
Sentencing Cuidelines, arguing that the mandatory inposition of
life inprisonment at level 43 violates the Ei ghth Anendnent's
proscription against cruel and unusual punishnent. He contends
that the automatic |life sentence at level 43 is unconstitutional
because the Guidelines inpose increnental increases in the length
of inprisonnent from level 1 to 42, then the sentence range
inexplicably leaps to life at 43. Wod also argues that his life
sentence violates the Eighth Anendnent's prohibition against the
infliction of cruel and unusual punishnent because his life

sentence is disproportionate to his crine.
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The Suprene Court has upheld the constitutionality of the
Sentencing Guidelines. Mstretta v. United States, 488 U S. 361

109 S.C. 647 (1989). 1In evaluating a sentence under the Eighth
Amendnent, we determne only whether the sentence with wthin

constitutional limts. United States v. Sullivan, 895 F.2d 1030,

1032 (5th Cr.), cert. denied, 498 U S 877, 111 S.C. 207, 112

L. Ed. 2d 168 (1990). Because the district court conplied with the
Sent enci ng Guidelines in inposing Wod's sentence and his sentence
is wthin the applicable guideline range, we find no Eighth
Anendnent violation. 1d.

\%

W will close by summarizing our holding. W affirm the
district court's determ nation that 15 or nore kil ograns of cocai ne
were attributable to Wod as rel evant conduct, that Wod possessed
a danger ous weapon during the course and scope of this conspiracy,
and that Wod was a nmanager within the conspiracy. Moreover, we
hold that the district court correctly conputed Wod's offense
|l evel by deducting the tw points for his acceptance of
responsibility from his final offense total of 46. Finally, we
hol d that his sentence does not violate either the Confrontation
Cl ause of the Sixth Arendnent nor Eighth Arendnent's proscription
agai nst cruel and unusual punishnents. For the foregoing reasons,
Wod's |ife sentence inposed by the district court is

AFFI RMED
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