IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10200
Summary Cal endar

PERCY DUPUI S,
Pl ai ntiff-Appellant,

ver sus

DON SNELL BUI CK, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CV-1220-H)

(Sept enber 28, 1994)
Before, SMTH, EMLIO M GARZA, and PARKER, Circuit Judges.
Per curi ant:

Appel  ant, Percy Dupuis (Dupuis) sued his fornmer enployer
Appel | ee, Don Snell Buick, Inc. claimng that he was di scharged in
violation of the Age D scrimnation in Enploynent Act (ADEA).
Appel | ee noved for summary judgnent, which the trial court granted.
Dupui s appeal s, arguing that Defendant-Appellee failed to
articulate a legitimate non-di scrimnatory reason for term nating

Dupui s, and that the sunmmary judgnent evidence raised a genuine

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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issue of material fact regarding whether age was a notivating
factor in Appellee's decision to term nate Dupuis' enploynent. W

affirm

FACTS

Don Snell Buick is a dealership that sells, | eases and services
aut onobi | es. Dupuis was the deal ership's service nmanager from
March 1975 until February 1992. At the tinme of his term nation,
Dupuis was sixty years old and was receiving a salary of
approxi mately $101, 000. 00 per vyear. H's responsibilities as
service manager included supervising the service departnent
personnel, conducting custoner relations, test driving custoner
cars, and admnistering the warranty contract between GCeneral
Mot ors Corporation and the deal ership.

Beginning in the md-eighties Dupuis began to have a probl em
with alcohol. On several occasions, Dupuis was counsel ed by Don
Snel |, the president of the conpany, and by Jim Snell, the general
manager regarding his drinking problem On May 3, 1989, Don and
Jim Snell nmet with Dupuis and gave him the option of seeking
treatnent or being termnated. Dupuis, pursuant to an agreenent
reached with his enployers, was hospitalized for his drinking
probl emat Charter Hospital in May 1989. Don Snell Buick paid him
his full salary during his treatnent.

After conpleting treatnent, Dupuis returned to work. In
Cct ober 1989, M ke McCarl ey, Dupuis' coworker, obtained Plaintiff's

release fromjail. Plaintiff had been drinking at honme and had



becone abusive toward his wfe and been arrested. On March 7,
1991, Jim Snell believed that Dupuis had been drinking on the job
and confronted him Dupuis deni ed having been drinking, and Snel
reiterated that drinking during business hours was grounds for
i edi ate term nation.

According to Appellee, on January 27, 1992, Keith Bl ack
(Black), a District Service Manager for Buick Mtor Division of
Ceneral Mdtors Corporation, consulted with Dupuis regarding a
rental car. Because Black is responsible for approving paynent for
warranty work perforned at Don Snell Buick, it is necessary for the
servi ce departnent at Don Snell Buick to work with himfrequently,
and to naintain a good relationship. On January 31, 1992, Bl ack
reported to Jim Snell that Dupuis had been abusive and appeared
drunk on January 27, 1992. Bl ack also suggested that Dupuis had
been drunk on ot her occasions, and Bl ack did not want to work with
Dupui s any nore. JimSnell investigated the incident, and a nunber
of Appellee's enployees confirmed that Dupuis had appeared
i ntoxi cated when he got out of his conpany car, and at other tines
during the work day on January 27, 1992.

Jimand Don Snell consulted together and decided to term nate
Dupuis. On Mnday, February 3, 1992, the Snells told Dupuis that
his drinking was a violation of conpany policy and was adversely
affecting Dupuis' ability to perform his job, and that he was
t herefore term nated.

Al t hough Dupuis does not deny the history of his drinking

probl em as set out in Appellee' s evidence, Dupuis denies that he



was drinking on January 27, 1992. He al so denies being anything
but civil to Black on that date.
STANDARD CF REVI EW

We revi ew summary judgnents de novo, applying the sane standard
as the district court. Waltman v. Int'l Paper Co., 875 F.2d 468,
474 (5th Cr. 1989). Acourt shall enter summary judgnment "agai nst
a party who fails to nake a showing sufficient to establish the
exi stence of an elenent essential to that party's case, and on
which that party will bear the burden of proof at trial." Celotex
Corp. v. Catrett, 477 U S 317, 322, 106 S.Ct. 2548, 2552, 91
L. Ed.2d 265 (1986); Fep. R Qv. P. 56(c). The noving party need
only point out the absence of a material fact dispute on any issue
whi ch the other party has the burden of proof. Celotex, 477 U S
at 324, 106 S. . at 2553. The non-noving party with the burden of
proof on the nerits nust then introduce sufficient evidence to
establish all essential elenments of his clains. Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 249, 106 S.C. 2505, 2510, 91
L. Ed. 2d 202 (1986).

The nere exi stence of sone factual dispute between the parties
is insufficient to avoid summary judgnent. Rat her, an issue of
fact is "genuine" only if the evidence is sufficient to support a
reasonable jury verdict for the Plaintiff, Mat sushita Electric
I ndustrial Co. v. Zenith Radio Corp., 475 U S. 574, 106 S.Ct. 1348,
1356, 89 L.Ed.2d 538 (1986). However, any reasonable doubts or
i nferences nmust be decided in the |ight nost favorable to the party

opposi ng sunmary judgnment. Thornbrough v. Col unbus and Greenville



R Co., 760 F.2d 633, 640 (5th Cr. 1985).

Dupuis argues that sunmary judgnent is "particularly
i nappropriate” in this enploynent discrimnation case, because the
ultimate question is the question of the enployer's intent. This
Court has cautioned that cases where state of mind is at issue may
not be well-suited for summary judgnent, |nternational Shortstop,
Inc. v. Rally's Inc., 939 F.2d 1257, 1265 (5th Cr. 1991), but as
long as the court keeps in mnd the difficulties involved in
ferreting out intent, summary judgnent is not precluded. See Id.
at 1266.

LEG TI MATE NON- DI SCRI M NATORY REASON

The trial court ruling that Dupuis presented a prinma facie
case of age discrimnation is not in dispute. Dupuis was 60 years
old, qualified for the job of service nanager, was term nated, and
was replaced by a person who was 34 years ol d.

Once the plaintiff has established a prim facie case, the

burden shifts to the defendant to articulate a legitimte, non-
discrimnatory reason for plaintiff's term nation. St. Mary's
Honor Center v. Hicks, US| 113 S . 2742, 2747, 125
L. Ed. 2d 407 (1993).
In its notion for sunmary judgnent, appellee articulates two
reasons for termnating Dupuis: one, violation of conpany policy
prohibiting reporting to work under the influence of alcohol; and
two, violation of conpany policy prohibiting operating a conpany
vehicle while under the influence of alcohol.

Dupui s concedes that on their face, these articul ated reasons



appear to be legitimate non-di scrimnatory reasons for term nating
an enpl oyee. However, he alleges that the trial court erred in
hol di ng t hat Appell ee net its burden of production concerning these
reasons. See Texas Dep't of Community Affairs v. Burdine, 450 U S.
248, 101 S. . 1089, 67 L.Ed.2d 207 (1981) (Defendant nust set
forth clearly and wth reasonable specificity, through the
i ntroduction of adm ssible evidence, the reasons for the adverse
enpl oynent action.) Dupuis alleges that the reasons articulated in
Appel  ee' s summary j udgnent notion are not identical to the reasons
stated at the tine of his termnation (Dupuis was unwilling to stop
drinking and was having a | oss of productivity), or to the reasons
stated at a Texas Enploynent Comm ssion hearing (Dupuis was
term nated because of the conplaint by Keith Black that he was
i ntoxi cated on the job on January 27, 1992).

Dupui s argues here, as he did in the court below, that the
various reasons articul ated at different times are i nconsi stent and
are evidence that the stated reasons are pretextual. The tria
court rejected this argunent, and so do we. The reasons stated by
Appellee for Dupuis' termnation are consistent and nutually
reinforcing. A reasonable fact finder could not conclude that the
reasons set forth by Defendant are conflicting. Hanchey v. Energas
Co., 925 F.2d 96, 99 (5th Cr. 1990) ("The reason given by
[defendant] to [plaintiff] may indicate that the explanation was
not conplete, but a reasonable fact finder could not concl ude that
the reasons are conflicting or that they show the reasons

articul ated by [defendant] are unworthy of credence.")



W hold that appellee net its burden of production on the

| egitimate non-di scrimnatory reasons for Dupuis' term nation.

DI D THE EVI DENCE RAI SE A FACT QUESTI ON?

A. The |l egal standard

Dupui s contends that the court below erred in granting sunmmary
j udgnent because the evidence raised genuine issues of naterial
fact regarding whether Don Snell Buick's articulated reasons for
termnation are a pretext for age discrimnation

Dupui s argues that the trial court required a show ng that the
articulated reason was not true, plus additional evidence of age
di scrimnation, which he refers to as a "pretext plus" requirenent.
He bel i eves that was error because he was entitled under St. Mary's
Honor Center v. Hicks, = US | 113 S.C. 2742 (1993) to get
past summary judgnent by establishing a prima facie case and
calling into question the truthfulness of the articul ated reason.
He relies on the foll ow ng | anguage:

The fact finder's disbelief of the reasons put
forward by the defendant (particularly if disbelief is
acconpani ed by a suspicion of nendacity) may, together
wth the elenents of the prima facie case, suffice to
show intentional discrimnation. Thus, rejection of the
defendant's proffered reasons, wll permt the trier of
fact to infer the wultimte fact of intentiona
di scrim nation..[and] upon such rejection, no additional
proof of discrimnation is required.

St. Mary's, 113 S .. at 2749 (internal quotations and citation
omtted, enphasis in original).

The quoted | anguage is hel pful only when placed in the context



of the discussion that imediately follows it. The Suprene Court
continued, saying that to hold that rejection of the defendant's
proffered reasons conpels judgnent for the plaintiff would
disregard the fundanental principle of Rule 301 of the Federa
Rul es of Evidence that a presunption does not shift the burden of
proof?, and in the enploynent discrimnation context, the plaintiff
bears the ultimte burden of persuasion. 1d. at 2749.

Once a defendant neets its burden of production, the
presunption raised by the prima facie case is rebutted and drops
fromthe case. Plaintiff nust then persuade the fact finder that
the reason stated by the defendant was not the true reason for the
termnation, and that plaintiff's age was. St. Mary's, 113 S. C
at 2747. Merely showing that the articulated reason for the
termnation was false is not sufficient to win as a matter of |aw
St. Mary's, 113 S .. at 2748-49.

St. Mary's concerned an enpl oynent di scrimnation case in which
the enployer prevailed after a full bench trial. The question
presented to this Court is what effect the St. Mary's deci sion has
on a notion for summary judgnent. The Fifth Grcuit has recently
interpreted St. Mary's in the sunmary judgnment context in

Bodenhei nmer v. PPG Industries, Inc., 5 F.3d 955 (5th Gr. 1993).

2 Rule 301 of the Federal Rules of Evidence provides:

In all civil actions and proceedi ngs not otherw se
provi ded for by Act of Congress or by these rules, a
presunption i nposes on the party against whomit is
directed the burden of going forward with evidence to
rebut or neet the presunption, but does not shift to
such party the burden of proof in the sense of the risk
of nonpersuasi on, which remains throughout the trial
upon the party on whomit was originally cast.
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I n Bodenheiner, the 57 year old plaintiff brought an age
discrimnation suit against his long-tine enployer. Plaintiff
established a prim facie case, and defendant responded that
plaintiff had been laid off in a reduction in workforce, a
legitimate non-discrimnatory reason for the termnation.
Plaintiff then submtted affidavits attenpting to establish that
the reduction in force was a pretext because he was better
qualified than enployees whom the defendant had not term nated.
The Fifth CGrcuit concluded that the evidence submtted by the
plaintiff which only attacked the enployer's articul ated reason for
the termnation was "incapable of addressing the central issue in
these cases: was age a factor in the enployer's decision to
termnate the enpl oyee?" Bodenheiner, 5 F.3d at 959.

Thus, after deciding that Dupuis has established a prima facie
case and after deciding that Appellee has articulated alegitimte,
non-di scrimnatory reason, we nust inquire if Dupuis has submtted
summary judgnent evidence capabl e of addressing the central issue
of whether or not age was a factor in Appellee's decision.
Bodenhei mer, 5 F.3d at 959. See also Barrowv. New Oleans S. S
Ass'n, 10 F.3d 292, 298 n. 22 (5th Cr. 1994) (at the sunmary
j udgnent stage, "[t]o show that the defendants' proffered reason
was a pretext for discrimnation, however, [plaintiff] nust offer
evi dence not only that the defendants' proffered reason was fal se,
but also that age discrimnation was the real reason for
def endants' action"). If Dupuis has failed to present evidence

capabl e of addressing Appellee's notive, then summary judgnent is



appropri ate.
B. Enpl oyee statenents.

In his affidavit, Dupuis says that just nonents after his
term nati on he overheard sone Don Snell Buick enpl oyees di scussi ng
his term nation and conmenting that the conpany wanted to repl ace
him with soneone who was younger and would work for |ess pay.
Al t hough Dupuis cannot definitely say who participated in the
conversation, he |listed seven people who he thought were present.
None of the people |isted was involved in the decisionto term nate
Plaintiff.

Plaintiff's affidavit testinony on this issue is inadm ssible
hearsay which may not be considered by the court in summary
j udgnent proceedi ngs. Martin v. John W Stone G| Distributor,
Inc., 819 F.2d 547, 549 (5th Cr. 1987); Garside v. OSCO Drug
Inc., 895 F.2d 46, 50 (5th Cr. 1990). Further, an isolated
instance of a potentially discrimnatory statenent nmade by a non-
deci sion maker is insufficient to raise a question of material fact
sufficient to defeat summary judgnent. Waggoner v. Garl and, Tex.,
987 F.2d 1160, 1166 (5th Cr. 1993). This argunent fails.

C. Dupuis' denial of the January 27, 1992 incident.

Dupui s has consistently denied that he was drunk at work on
January 27, 1992 or that he had an altercation with Keith Bl ack
Assum ng, w thout deciding, that Dupuis has introduced evidence
sufficient to create a fact question as to whether or not he was
drinking on January 27, 1992, that fact question is not material to

the issues in this case, and so does not provide a basis for
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reversing the |ower court. The question before the court was
Appellee's notivation for Dupuis' termnation, not Dupuis'
behavior. Dupuis has not called into question the fact that Don
and Jim Snell|l received reports fromBl ack and ot her enpl oyees t hat
Dupui s had been drinking that day, they were aware of his history
of drinking problens and they were notivated by their belief that
on January 27, 1992 Dupuis violated conpany policy regarding the
use of alcohol in deciding to termnate him
D. Sal ary di screpancy

Dupui s al |l eges that the fact that he was replaced by a younger,
| ess experienced and | ower paid enployee is proof of Appellee's
intent to discrimnate on the basis of age. However, he produced
no evidence that salary considerations were a factor in the
termnation decision. This argunent is wthout nerit.

CONCLUSI ON

Dupuis failed to present sunmary judgnent evi dence that raised
a genuine issue of material fact that a notivating factor for his
termnation was illegal age discrimnation. The trial court's

grant of summary judgnent is AFFI RMED
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