IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10178

Summary Cal endar

UNI TED STATES of AMERI CA
Pl ai ntiff-Appellee,

ver sus

ROBERT W LLI AM BONDURANT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CV-1919-P(3: 76-CR-157-F))

(Cct ober 26, 1994)

Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Robert WIIliam Bondurant, who is serving a life sentence for
ki dnappi ng, appeals the district court's dism ssal of his fifth 28
U S C § 2255 motion. W affirm

A
At the outset, we reject Bondurant's contention that the

district court inproperly raised Rule 9(b) of the Rules Governing

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



8§ 2255 Proceedings wthout a governnment notion. Rule 9(b)'s bar

agai nst successive or abusive petitions nmay be raised sua sponte.

See United States v. Flores, 981 F. 2d 231, 236 n.9 (5th Gr. 1993).

After the court raised the issue, Bondurant had an adequate
opportunity to explain why his fifth petition was not successive or
abusive. The reasons he has given are not persuasive.

Hal f of his petition's six clainms could have been brought in
prior petitions, and because he has not stated any valid cause for
his delay, the court below properly barred these clains. See

Mcd eskey v. Zant, 499 U. S. 467, 494 (1991). Two of his clains --

that Rul e 601 of the Federal Rul es of Evidence is unconstitutional,
and that the district court erred in ruling that the kidnapping
victim then five years old, was not conpetent to testify -- are
based on facts he knew when he filed his first petition. Bondurant
states that he |acked the |egal know edge to bring these clains
earlier. However, ignorance of legal theories is not cause for

delay. See Whods v. Witley, 933 F. 2d 321, 323-24 (5th Gr. 1991).

Hs third claim -- that he was entitled to a hearing to
protect him from staging an ill-advised insanity defense -- is

simlarly barred. He bases this third claimon Pate v. Robinson,

383 U. S. 375 (1966), a case decided long before he filed his first
petition. Al t hough Bondurant has only recently discovered the
case, his Pate claim is barred. | gnorance of |egal theories
potential clainms is not cause. See Wods, 933 F.2d. at 323.
Bondurant's fourth claim -- that the principals at trial

conspired against him-- was also properly dismssed. His first



petition already raised one part of this claim his allegation
that the judge, the prosecutor, the appointed attorney, a
physi ci an, and nenbers of the Dallas County Mdical Departnent
drugged hi m at trial to i npair hi s def ense.

The remai nder of his conspiracy clai mshoul d have been brought
in earlier petitions. He states that he waited until his fifth
petition to claimthat these conspirators concocted a fraudul ent
insanity defense and that the district court increased his sentence
based on a fraudul ent physician's report because he had not been

aware of sone hel pful legal theories. As noted above, this is not

cause.

Bondurant's fifth claim -- that his appellate counsel was
ineffective -- is repetitive of one of his earlier petition's
clainms of ineffective assistance of counsel. To the extent that

his present claim challenges the conpetency of the counsel who
represented hi mon appeal, a chall enge he has never raised before,
the claimis overdue. Bondurant states no cause for his failure to
bring this claimin an earlier petition.

Bondurant's sixth claimis that 18 U S.C. 8§ 1201(g)(2), a new
sentenci ng provision that becane effective about 11 years after he
was sentenced, violates his due process and equal protection
rights. He argues that he would have received a |ighter sentence
under this new provision. Yet because the provision directs the
US Sentencing Conmmssion to increase the punishnment for

ki dnappi ng, Bondurant cannot show prejudi ce under Md eskey.



Finally, Bondurant has not shown that our reliance on the
cause and prejudice bar to his six claine wll "result in a
fundanental m scarriage of justice." MO eskey, 499 U S. at 494.
Accordingly, the district court properly dism ssed his fifth habeas
petition.

B

The two notions that Bondurant has filed in this appeal are
deni ed.

Hs "notion to supplenent the record® does not seek to
suppl enment the record at all. It challenges the validity of the
indictnment (which is already in the record), an argunent he raised
belowonly after the court dism ssed his petition. Accordingly, we
construe Bondurant's notion to supplenent the record not as a
nmotion but as a seventh argunent in his habeas petition. Because
the district court has not yet had a chance to consider this
seventh argunent, we reject it without prejudice to Bondurant's
raising it in a subsequent petition, if he can show cause and
prejudice for not having raised it in earlier petitions.

Bondurant's second appellate notion is his notion to
suppl enent appel l ant's appeal by virtue of discovery in receipt of
the volunmes of the record on appeal.” The "notion" sinply
suppl emrents sone of the argunments raised in his 8 2255 notion and
chal l enges the indictnent raised in his first "nmotion." It is |ess
a notion than a supplenental brief on the nmerits of his § 2255

not i on. W have considered and rejected these supplenental

argunents.



Accordi ngly, we deny Bondurant's two noti ons and we affirmthe

j udgnent .



