IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10175
Conf er ence Cal endar

JAVES WLLI AM TEMPLE, SR,
Pl ai ntiff-Appellant,
vVer sus
DAVI D W LLI AMS ET AL.
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:93-CV-332-E
(September 21, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Janes Wl liam Tenple, Sr., challenges the district court's
summary judgnent for the defendants. "Sunmmary judgnent is proper

if the novant denonstrates that there is an absence of genuine

i ssues of material fact." Johnston v. Gty of Houston, Tex., 14

F.3d 1056, 1060 (5th Cir. 1994); Fed. R Civ. P. 56(c).

I f the noving party carries his initial
burden, the burden then falls upon the non-
moving party to denonstrate the existence of
a genuine issue of a material fact.

Wil e the Party opposing the notion may use
proof filed by the novant to satisfy his
burden, "only evidence -- not argunent, not

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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facts in the conplaint -- will satisfy" the

burden. "Unsworn pl eadi ngs, nenoranda or the

i ke are not of course, conpetent summary

j udgnent evi dence. "
Johnston, 14 F.3d at 1060 (citations omtted).

In their sunmary-judgnent notion, the defendants asserted

their right to qualified inmunity. The initial inquiry in
determ ni ng whether the defendants are entitled to qualified

immunity is whether Tenple "has asserted a violation of a

constitutional right." Hare v. Gty of Corinth, Mss., 22 F. 3d
612, 614 (5th Gr. 1994). To show a constitutional violation of
a convicted prisoner's right in the context of a nedical claim

the prisoner-plaintiff nust show that the defendants were

deliberately indifferent to his serious nedical needs. See Colle

v. Brazos County, Tex., 981 F.2d 237, 244 (5th Cr. 1993). A

pretrial detainee is due reasonabl e nedical care under the

Fourt eent h Anendment. See Fields v. Cty of South Houston, Tex.,

922 F.2d 1183, 1191 (5th Cr. 1991). Under either standard,
summary judgnent for the defendants was proper.

The conpetent summary-judgnent evidence detailed Tenple's
medi cal treatnent, including the use of mld anal gesics to treat
hi s dyspepsia and chronic | ower back pain. |In contrast, Tenple
failed to submt any conpetent sumrary-judgnent evidence to neet
hi s burden.

Tenpl e' s disagreenent with his treatnment under Dr. Edgeworth
anounts to no nore than a difference of opinion between doctor
and patient as to treatnent. As such, it does not rise to the

| evel of a constitutional violation. See Varnado v. Lynaugh, 920
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F.2d 320, 321 (5th Gr. 1991). Moreover, a delay in receiving
prescribed anal gesics and special foods, even if shown through
proper summary-judgnent evidence, does not equate to puni shnment

under the Fourteenth Anendnent nor deliberate indifference under

the Ei ghth Amendnent. Mayweather v. Foti, 958 F.2d 91, 91 (5th
CGr. 1992).

Because Tenple failed to neet his sunmary-judgnment burden in
show ng a constitutional violation, the defendants were
qualifiedly i nmmune; thus, sunmary judgnent for the defendants was

proper. See Johnston, 14 F.3d at 1059-60.

AFFI RVED.



