IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10148
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
HECTOR HUERTA,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 5:93-CV-203 (5:89-CR-41)
(September 22, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Hector Huerta argues that the district court erred by
enhanci ng his sentence pursuant to the provisions of 18 U S. C
8§ 924(e)(1). He contends that he had only two of the requisite
three previous felony convictions under 8 924(e) (1) because he
received two of his prior convictions on the sane day, and those
convi ctions were consolidated for purposes of sentencing.
Rel i ef under 8§ 2255, however, is reserved for transgressions

of constitutional rights and for a narrow range of injuries that

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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coul d not have been raised on direct appeal and would, if
condoned, result in a conplete mscarriage of justice. United

States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992).

Nonconstitutional clains that could have been raised on direct
appeal, but were not, nmay not be asserted in a collateral
proceeding. I|d.

Huerta's claimis not of constitutional dinension and could
have been raised on direct appeal. See id. Huerta's claimis
not cogni zable under the limted scope of relief available under
§ 2255.

Huerta further argues that he received ineffective
assi stance of counsel because his attorney failed to prepare
adequately for argunent agai nst application of the enhanced
penalty provisions of 18 U S.C. 8§ 924(e)(1). Although the
district court failed to address Huerta's ineffective-assistance-
of -counsel claim a remand is unnecessary as the record is
sufficient for this Court to address the issue.

To prevail on an ineffective-assistance-of-counsel claim a
def endant nust establish that counsel's performance fell bel ow an
obj ective standard of reasonabl e conpetence and that he was

prejudi ced by his counsel's deficient performance. Strickland v.

Washi ngton, 466 U.S. 668, 687, 104 S. C. 2052, 80 L. Ed. 2d 674
(1984). Judicial scrutiny of counsel's perfornmance nust be

hi ghly deferential, and courts nust nmake every effort "to
elimnate the distorting effects of hindsight, to reconstruct the
ci rcunst ances of counsel's chal |l enged conduct, and to eval uate

the conduct from counsel's perspective at the tine." |[|d. at 689.
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Courts nust indulge a strong presunption that counsel's conduct
falls within the wi de range of reasonabl e professiona
assi stance, and a defendant nust overcone the presunption that
the chal | enged action m ght be considered sound trial strategy.
Id.

Huerta has failed to establish that his counsel's
performance fell bel ow an objective standard of reasonabl e
conpetence. Huerta admtted in his 8 2255 notion that his
attorney objected to the applicability of 18 U S.C. § 924(e) (1)
at the sentencing hearing. He also acknow edged in his brief
that his attorney objected to the application of 18 U S. C
8§ 924(e) (1) upon the basis that Huerta's three previous felony

convictions were not "violent," and because one of the prior
convi ctions had been set aside.

Further, this Court has held that nmultiple convictions
arising fromthe sane judicial proceeding but separate crimnal
transactions constitute nmultiple convictions for purposes of 18

US C 8 924(e). United States v. Herbert, 860 F.2d 620, 622

(5th Gr. 1988), cert. denied, 490 U S. 1070 (1989); see also

United States v. Wallace, 889 F.2d 580, 584 (5th Cr. 1989),

cert. denied, 497 U. S. 1006 (1990). Huerta's counsel was not

required to present a neritless argunent to the district court.
Huerta's counsel did not act "outside the w de range of

prof essionally conpetent assistance." Strickland, 466 U. S at

690. Because Huerta has failed to neet the first requirenent of

the two-prong test in Strickland, this Court need not reach the
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i ssue of prejudice. See Lincecumv. Collins, 958 F.2d 1271, 1278

(5th Gr.), cert. denied, 113 S. C. 417 (1992).

Huerta has also filed a notion for appointnent of counsel.
A nmovant seeking post-conviction relief, however, has no

constitutional right to appointed counsel. Pennsylvania v.

Finley, 481 U S. 551, 555, 107 S. . 1990, 95 L. Ed. 2d 539
(1987). The issues raised by Huerta are not conplex, and his pro
se brief adequately highlights them the notion for appoi ntnent

of counsel is DENIED. See Schwander v. Bl ackburn, 750 F.2d 494,

502 (5th Gir. 1985).
AFFI RVED.



