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Summary Cal endar

JUAN PENA,
Peti ti oner- Appel | ant,
VERSUS
WAYNE SCOTT, Director of
Texas Departnment of Crim nal
Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(1:92 Cv 075 O

(August 10, 1994)

Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !

Juan Pena chal l enges the district court's disnissal of his §
2254 petition. W affirm

| .

A Texas jury found Pena guilty of the 1986 nurder of Ranobn

Lopez and assessed punishnment at 60 years inprisonnent, and the

state Court of Appeals affirned. The Court of Crimnal Appeals

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



deni ed Pena's two state habeas applications without witten orders.

Pena petitioned for a federal wit of habeas corpus.
Foll ow ng an appeal to this court and a remand to the district
court, Pena filed a revised petition. The state answered. The
magi strate judge recomended that relief be denied. Over Pena's
objections, the district court adopted the nmagistrate judge's
report and denied the petition. The district court granted CPC.
Pena rai ses a nunber of issues in this appeal which we wll discuss
bel ow.

1.

As to each issue, Pena nust show a federal constitutiona
violation and prejudice. 28 U S.C. § 2254(a); Carter v. Lynaugh,
826 F.2d 408, 409 (5th Cr. 1987), cert. denied, 485 U S. 938
(1988). Errors of state law and procedure are not cogni zable
unless they resulted in the violation of a federal constitutional
right. Bridge v. Lynaugh, 838 F.2d 770, 772 (5th Gr. 1988)

A. Mtion for New Trial

Pena argues that the trial court should have granted his
motion for newtrial that asserted the discovery of new evi dence.
He says that the new evidence woul d have exonerated him A review
of the facts is necessary to understand this argunent.

On Decenber 6, 1986, Pena was at a bar with Trinidad B.
Fuentes, Jr. Anong approxi mately 200 ot her custoners was Fuentes's
former wife, Dorothy Flores, who was in the conpany of Ranon Lopez.
Lopez confront ed Fuentes about comments t hat Fuentes had nade about

Lopez and Flores. A fist fight ensued.



Pena testified that Lopez had a knife. Nunmerous eye-w t nesses
testified that he did not. Pena testified that, because he
believed that Fuentes's |ife was in danger, he shot Lopez, killing
him The custoners pani cked. Fuentes exited the rear of the bar;
Pena went out the front.

Fuentes testified that he was stabbed during the altercation
wth Lopez. One eye-witness, Patsy Medina Salas, testified that,
t hough she did not see a stabbing, she did see Fuentes bl eedi ng as
he exited the bar. Three eye-witnesses testified that they saw no
wounds or injuries on Fuentes as he left the bar.

Salas also testified that, after the killing, she saw a knife
by Lopez's body. A knife, which later vani shed, was found under
the right arnpit of the body. An investigating police officer
testified that, had Lopez been stabbing Fuentes at the tine of the
shooting, the knife could not have | anded where it did. Oher eye-
W tnesses testified that the body had not been noved after it fel
to the floor.

The al | eged new evi dence that was the basis for the notion for
new trial was a statenent that G ndy Cuellar, who had been present
at the bar at the tinme of the killing, nmade to defense counsel
during jury deliberations. Before trial, she had told counsel that
she had not seen the fight and had nothing relevant to offer. She
did not testify. During deliberations, however, she told counsel
that Flores, who was Fuentes's forner wife and Lopez's conpani on,

reached Lopez's body before anyone el se did. The body was |ying on



its side and Flores flipped the body onto its back, said Cuellar.?
None of the called witnesses testified that Flores went to Lopez's
body.

Pena argued in the state Court of Appeals that the notion for
new trial should have been granted because the newy discovered
evidence defeated the premse of the officer's conclusion that
Lopez's knife could not have | anded under his arnpit if he had been
st abbing soneone with it when he was shot. The state Court of
Appeals recited that Pena and Fuentes gave one account of the
altercation and other wi tnesses gave another. The jury apparently
believed the others. That court also observed that the new
evi dence was no nore than i npeachnent of the officer's concl usion.
The state appellate court determ ned that denial of the notion was
not an abuse of discretion because the new evi dence woul d probably
not cause a different result in a newtrial.

The state Court of Appeals also stated that "because no
testinony was offered or heard and the affidavits attached to the
motion for new trial were not introduced into evidence at the
hearing, nothing is preserved for review " |In the instant appeal,

the state argues that federal reviewis procedurally barred because

2 Pena alleges for the first time in his reply brief that, in
addition to Cuellar's testinony, he now has obtained sworn
statenents from three other persons who saw Lopez attenpting to
attack Fuentes wth a knife. This court, however, does not
consider allegations nade for the first tinein areply brief, even
when the appellant is pro se. Knighten v. Conm ssioner, 702 F.2d
59, 60 & n.1 (5th Cr.), cert. denied, 464 U S 897 (1983).
Additionally, Pena has not provided those sworn statenents to
either this court or the district court. Mreover, as discussed
|ater, review of the denial of the notion for new trial is
procedural |y barred.



the state court held that Pena had not preserved the issue. The
state nmade the sane argunent in the district court.

The principle of procedural bar applies when the | ast reasoned
state court opinion addressing the claimexplicitly rejects it on
the ground of procedural default. Yl st v. Nunnemaker, 501 U S
797, __, 111 S. O. 2590, 2592-94, 115 L. Ed. 2d 706 (1991). The
principle also applies when that court finds a procedural default
but proceeds to address the nerits in the alternative. Sawers v.
Collins, 986 F.2d 1493, 1499 (5th Cr.), cert. denied, 113 S. C
2405 (1993).

In the instant case, the last reasoned state court opinion
explicitly relied on both grounds -- the nerits and procedura
default -- to affirmPena's conviction. Under Sawers, therefore,
the procedural bar applies. Even in the face of the bar, a federa
court may consider the nerits if Pena nmakes a show ng of cause and
prejudice for the procedural default or a showng that failure to
address the nerits would result in a conplete mscarriage of
justice. Young v. Herring, 938 F.2d 543, 546 (5th Cr. 1991) (en
banc), cert. denied, 112 S. C. 1485 (1992). Pena has attenpted to
make no such showing and this claim is therefore procedurally
barr ed.

B. Jury Selection

Pena asserts that the magistrate judge correctly stated that

the facts show a constitutional error in the selection of his jury.

Pena then states that he was denied relief because the error was



not properly preserved, which was counsel's error. He then argues
t hat counsel was ineffective.

The magi strate judge, however, made no determ nations |ike
that which Pena describes. As to his claimthat Hi spanics were
under-represented on the venire panel, the magi strate judge stated,
"Pena has pled no facts which would denonstrate there is the
renotest possibility of Hi spanics being excluded from the jury
veni re panel selection process.”

We agree with the magistrate's conclusion. Mreover, we find
no i ndication fromthe record that H spani cs were under-represented
or intentionally excluded.

Pena's appellate argunent 1is planted in his spurious
expl anation of the nagistrate judge's report. He presents no
Bat son issue for review Batson v. Kentucky, 476 U S. 79, 97, 106
S.C. 1712, 90 L.Ed.2d 69 (1986). If the issue were to be
construed as an ineffectiveness of counsel issue, Pena has
identified no prejudice.

C. Voir Dre Statenents

In a paragraph that Pena denom nates as his third issue, he
states that he conpl ai ned about the prosecutor's voir dire remarks
on failure to testify, extraneous offenses, and parole laws. He
conplains that the nmagistrate judge recommended denial of relief
Wi thout citation to authority "even after the Magistrate admtted
that the record is inconplete on this conplaint.” Pena asserts
that relief should not have been denied wi thout the devel opnent of

additional facts. That is the entirety of Pena' s argunent.



The nmagi strate judge determ ned that the prosecutor had not
comented on a failure to testify or on extraneous offenses. The
magi strate judge also determned that the prosecutor nentioned
parole only in response to a juror's question wthout any
suggestion about the effect of parole laws on any particular
sentence. The magi strate judge did note that the jury instruction
on parole was not in the record. The magistrate judge rejected the
argunent as having no factual or |egal basis.

Pena' s short par agr aph presents little ar gunent .
Neverthel ess, the transcript shows that the prosecutor went to
considerable I engths to explain to the jurors the inplications of
Pena's not testifying. He properly explained that the state has
t he burden of proof and that the jurors may draw no i nference from
Pena's silence if he chooses not to testify.

The extraneous offense to which Pena is referring is a charge
of carrying a weapon on a licensed prem ses. On voir dire, the
prosecutor did refer to that charge. The indictnment charged Pena
with that offense, and he was on trial for it along with the nmurder
charge. Later in the trial, the state abandoned that charge. At
the beginning of trial, the offense was hardly extraneous.

During voir dire, the prosecutor discussed the range of
possi bl e punishnents with the jury. A panel nenber asked the
prosecut or about parole. The prosecutor responded that he and the
jury would have no control over parole and that he could say no
nmore about it. Prior to Pena's trial, which was held in Mrch

1988, the Court of Crimnal Appeals had held unconstitutional the



state statute providing for consideration of parole. Rose .
State, 752 S.W2d 529 (Tex. Crim App. 1987) (en banc). After
Pena's trial, Texas anended its constitution to permt the
instruction that Rose condemmed. See Madison v. State, 825 S. W 2d
202, 207 (Tex. C. App. 1992). Pena has not expl ained how the
prosecutor's response was i nproper.

D. Extraneous O fenses

Pena asserts that evidence of two extraneous offenses --
flight to Mexico and carrying a handgun on |icensed prem ses --
shoul d not have been adm tted. To receive federal habeas relief on
a claimthat state evidentiary | aw has been viol ated, a petitioner
must show t hat the erroneous adm ssion of evidence is "material in
the sense of a crucial, critical, highly significant factor."
Bail ey v. Procunier, 744 F.2d 1166, 1169 (5th G r. 1984) (internal
quot ati ons not indicated).

Pena did flee to Mexico after the killing. He testified that
he did. The state asked hi mabout the flight, giving no indication
that the flight was an offense. The state nmay properly present
evidence of flight to show guilty know edge. Whittington v.
Estelle, 704 F.2d 1418, 1425 (5th Gr.), cert. denied, 464 U S. 983
(1983).

Pena admtted that he shot Lopez in the bar. The indictnent
charged Pena with carrying a weapon on |licensed prem ses. Later in
the trial, the state abandoned that charge. The state may put on
evi dence proving a count that it |ater abandons. Callins v. State,

780 S.W2d 176, 183 (Tex. Crim App. 1986) (en banc), cert. deni ed,



497 U. S. 1011 (1990). Pena has identified no erroneous adm ssi on.
Even if he had, he has not show how it affected the verdict.
E. Sufficiency of the Evidence

Pena argues on appeal that the evidence was insufficient
because the evidence at trial varied fromthe of fense as charged in
the indictment. In the district court, however, Pena clainmed that
t he evi dence was insufficient for two different reasons. First, he
clainmed that the doctor who testified about the autopsy of Lopez
was not the sanme doctor who perfornmed the autopsy. Second, he
clainmed that the state failed to disprove his theory that he shot
Lopez in defense of Fuentes.

The al | eged vari ance between the indictnment and the proof is
raised for the first tinme on appeal. This court does not consider
an issue so raised. United States v. Garcia-Pillado, 898 F.2d 36,
39 (5th Gir. 1990).

Pena does not argue on appeal anything about the autopsy
testinony or disproving his theory. Issues not raised on appea
are abandoned. Hobbs v. Bl ackburn, 752 F.2d 1079, 1083 (5th Cr.),
cert. denied, 474 U. S. 838 (1985).

The only commonal ity between the claimin the petition and the
argunent on appeal is that the evidence was insufficient. Wre the
i ssue properly presented, review would look to "whether, after
viewwng the wevidence in the |light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crinme beyond a reasonable doubt."

Jackson v. Virginia, 443 U S. 307, 319, 99 S. . 2781, 61 L. Ed.



2d 560 (1979). A federal court |ooks to substantive state |aw for
the elenments of an offense. Alexander v. MCotter, 775 F.2d 595,
598 (5th G r. 1985). It is "the responsibility of the trier of
fact fairly to resolve conflicts in the testinony, to weigh the
evidence, and to draw reasonable inferences from basic facts to

ultimate facts."” Jackson, 443 U.S. at 3109.

The Texas nurder statute provided, "A person conmts an
offense if he . . . intentionally or know ngly causes the death of
an individual . . . ." Tex. Penal Code Ann. 8§ 19.02(a)(1l) (West

1974). Pena admtted that he intentionally caused Lopez's death.
The jury disbelieved his defense that he shot Lopez to protect
Fuentes. That does not render the evidence insufficient. A jury
is entitled to believe some wtnesses and disbelieve others.
Jackson, 443 U.S. at 319.
F. Jury Argunent

Pena nmakes reference to what he says is inproper jury
ar gunent . He adopts the magistrate judge's report but wth
different conclusions. He alludes to prosecutorial comrents about
(1) an aggravated assault in Fort Wrth, (2) forgery, (3) Lopez
having been shot "'in cold blood,'" (4) Pena " roaniing] the
streets killing at random'" and (5) "dividing the 5 to 99 year
potential sentence into groupings."”

Federal habeas reviewof a state prosecutor's closing argunent
| ooks to whether the prosecutor's coments so infected the trial
wth unfairness as to deprive the defendant of due process.

Edwards v. Scroggy, 849 F.2d 204, 210 (5th Gir. 1988), cert.

10



denied, 489 U. S. 1059 (1989). The petitioner bears the burden of
showng either that the prosecutor persistently exhibited
pronounced msconduct or that the trial evidence was so
i nsubstantial that, wthout the prosecutor's inproper comments, the
verdi ct woul d have been different. Id.

The prosecutor told the jury at the punishnment phase that Pena
had previously been convicted of aggravated assault, for which he
recei ved a probated sentence. The prosecutor said:

Juan Pena does not deserve nercy at this stage

Back in 1980, he was given a second chance. He was

assessed ten years probation for aggravated assault. And

did he |l earn anything from havi ng been gi ven that second

chance? No. He did not. He went out and nurdered Ranon

Lopez.

That prior conviction was in evidence.

The prosecutor did refer to the killing as being col d- bl ooded
and did say that Pena should not be allowed to "roamthe streets
again, killing at random"™ A prosecutor nmay make a netaphori cal
coment on the evidence. Long v. State, 823 S.W2d 259, 267-68
(Tex. Crim App. 1991), cert. denied, 112 S. C. 3042 (1992).

At the puni shnment phase, the prosecutor told the jurors that
they could think of the possible punishnents in four categories,
to-wit, "Life, of course, being the highest punishnment that you
could assess. Sixty to ninety-nine years being the high end; and
thirty tofifty-nine years being the md-range; and five to twenty-
ni ne years being the low end of that scale.” Pena has not shown

how this comrent or any of the foregoing comments is inproper.

G Jury Charge

11



In asserting that the jury charge was erroneous, Pena nerely
adopts the magistrate judge's report and states his belief that a
different result should obtain. Appellants, even those proceedi ng
pro se, may not nerely adopt previously filed legal and factua
argunents in their appellate briefs. See Fed. R App. P. 28(a)(4);
Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr. 1993). Even if
this were sufficient, nothing in the nmagistrate's report supports
relief on this claim

H I ndictnment

Attenpting to adopt his habeas petition and the nagistrate
judge's report by reference, except for the conclusion of the
|atter, Pena states that two direct crim nal appeals heard i n ot her
circuits show that his indictnent gave him inproper notice. A
defect in a state indictnent is not a ground for habeas relief
unl ess the indictnent was so defective that the convicting court
had no jurisdiction. Neal v. Texas, 870 F.2d 312, 316 (5th GCr.
1989). Wiere the highest court of the state has held, expressly or
inplicitly, that the indictnment was sufficient under state |l aw, the
inquiry on federal habeas petition is at an end. Al exander v.
McCotter, 775 F.2d 595, 598-99 (5th Cr. 1988). Wen the Texas
Court of Crimnal Appeals denies a wit of habeas corpus sought on
the ground that the indictnent was insufficient, that court
inplicitly holds the indictnment sufficient. 1d. at 599.

Pena presented this issue in his second state application for

habeas relief. The Court of Crimnal Appeals denied the

12



application without witten order. A federal court inquires no
further.
. Ineffective Assistance of Counsel

Pena alleges that trial counsel was ineffective for not
telling himthat the state had nade an offer of a plea bargain. He
says that he first |earned of the offer when counsel nentioned it
during closing argunent. He says that he shoul d have had a federal
court hearing on the question.

To denonstrate i neffectiveness of counsel, Pena nust establish
that counsel's performance fell below an objective standard of
reasonabl e conpetence and that he was prejudiced by his counsel's
deficient performance. Lockhart v. Fretwell, _ US |, 113 S
Ct. 838, 842, 122 L. Ed. 2d 180 (1993). Judicial scrutiny of
counsel's performance nust be highly deferential, and courts nust
i ndul ge in a strong presunption that counsel's conduct falls within
the wi de range of reasonabl e professional assistance. Strickland
v. Washi ngton, 466 U.S. 668, 687, 104 S. . 2052, 80 L. Ed. 2d 674
(1984) .

The petitioner nust affirmatively plead the actual resulting
prejudice. H Il v. Lockhart, 474 U S. 52, 60, 106 S. C. 366, 88
L. Ed. 2d 203 (1985). Pena nust denonstrate prejudice by show ng
that counsel's errors were so serious that they rendered the
proceedi ngs unfair or the result unreliable. Fretwell, 113 S. C
at 844. The Suprene Court provided, "If it is easier to di spose of

an ineffectiveness claim on the ground of l|ack of sufficient

13



prej udi ce, which we expect will often be so, that course shoul d be
followed." Strickland, 466 U S. at 697.
The prosecutor concluded his opening statenent at the

puni shment phase by urging the jury to assess life inprisonnent.

The last line of the statenent asked the jury to return a life
sentence. 1d. at 538. When Pena's counsel stood, his first remark
was:

| don't know why it is that nost of the tinme, it seens
the prosecutors feel |ike when they goto trial when they
have made the defense an offer, that the defense chooses

not to accept, that they go to trial, and get a
conviction, they feel like for sonme reason or another
they have to ask for the maxi mum puni shnent that the | aw
al | ows.

Pena concl udes solely fromthat remark that the state nade a pl ea
of fer and that counsel refused it without consulting him This is
insufficient to raise an inference that the state offered to
recommend a sentence of | ess than sixty years, that counsel did not
comuni cate the offer to Pena or that Pena woul d have accepted such
an offer.

A habeas petitioner's conclusional allegations on a critical
issue are insufficient to raise a constitutional issue. Koch v.
Puckett, 907 F.2d 524, 530 (5th G r. 1990). Pena has not net his
burden to obtain relief on this or any of the foregoing i ssues. As
Pena has raised no constitutional issue, a hearing was not
necessary. See Joseph v. Butler, 838 F.2d 786, 788 (5th Gr.
1988).

AFFI RVED,

14



